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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations ‘of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seqg.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 








CONTENTS 
LIST OF DECISIONS REPORTED 


JUNE 1957 


AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act of 1937 


AppoTT’s Dairy, INc. AMA Docket No. 113-1. Interim re- 
I acai aoe eae cca 


BALDWIN COOPERATIVE CREAMERY ASSOCIATION. AMA Docket 
No. 78-8. Dismissal—Withdrawal of petition ...cccccccsosssssssseensesse 


WISCONSIN COOPERATIVE DAIRIES, INC. AMA Docket No. 78-2. 
Dismissal—Withdrawal of petition o.ncccsssessesssrsessssennseseesseeeeunesee 


Commodity Exchange Act 


GENERAL COMMERCE CORPORATION. CEA Docket No. 76. Viola- 
tion of reporting provisions—Default—Denial of trading 
RN a ae 


Packers and Stockyards Act, 1921 


FRANK A. BERIGAN et al. P&S Docket No. 2165. Order or 
turn system—Unfair practice—Cease and desist ccs 


CHATTANOOGA UNION STocK YARDS. P&S Docket No. 1598. 
Continaation OF Pates avid CAG Ow nncesssssccssssevsscecroscssevrcccensseccnessicrrse 


Lusk SALES PAVILION, INc. P&S Docket No. 2233. Improper 
sale of consigned livestock—Cease amd desist oeseeccccsnscssesssssseeeee 


MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. P&S 
Docket No. 534. Continuation of rates and Charges. eee 


MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Continuation of rates and charges ...... 


UNION Stock YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Modification of rates and Charges ners 


Perishable Agricultural Commodities Act, 1930 


A & R LETTUCE COMPANY v. UNITED Fruit & PRODUCE Com- 
PANY. PACA Docket No. 6523. Purchase after inspec- 
eR asec cats sealers cet anaes ecizeprats so ecapnisascda si acicssibiwss 


BALL, ELBERT D. v. RUSSELL WARD COMPANY, INC. PACA 
Docket No. 6811. Petition for reconsideration dismissed ..... 


DaTTILO, Putt, & Co. PACA Docket No. 7060. Repeated and 
flagrant vViolations—Suspension Of License ....rccecsnssssssssesssssneee 






Page 


493 


495 


495 


503 


567 


498 


500 


502 


565 


605 


610 




























CONTENTS 
JUNE 1957 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Continued Page 
ze FREMONT PRODUCE Co. v. HECHT PRoDUCE CoMPANY. PACA 
Docket No. 6806. Admissibility of exhibits offered in evi- 
dence—Damages—Lack of proof—Dismissal occu 630 


Fruit Crops, Inc. v. A. Levy & J. ZENTNER Co. PACA Docket 
No. 6701. Advances—Agreement—Dismissal  o...ccccccccsssssssenesn 637 


GILLARDE, L., SONS COMPANY v. MATHEW MeErcuRIO. PACA 
Docket No. 6661. Admission of liability—Counterclaim— 
EVGWe RCO Ole oasis occ erences 611 


HAMILTON PRODUCE COMPANY v. M. TopLitzKy & COMPANY, 
AN ESTATE. PACA Docket No. 7023. Failure to pay—Default 635 


Hess Propuce Co., INc. v. D & A Potato Farm. PACA 
5 Docket No. 7019. Failure to pay—Default o.ccccccccsscssssssescsessssee 586 


HENSON, LUKE W. PACA Docket No. 6940. License denied— 
Previous conduct of applicant Considered ceccesnessssesseseanesneeee 645 


HIGGINS POTATO COMPANY v. BRAUD POTATO CHIP COMPANY. 
3 PACA Docket No. 6604. Breach of warranty—Failure to 
PreTS. mewNeh: VOING: cccudicicasonmant bce Becket eee 624 


7 McRag, Harris M. v. D & A Potato Farm. PACA Docket No. 
7020. Failure to pay NG iscsi stccspearsascleaectacas 584 





MENDELSON-ZELLER CO. v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6937. Failure to pay—Defaullt ones 619 


MENDELSON-ZELLER Co. v. UNITED FRUIT DISTRIBUTORS. 
PACA Docket No. 7028. Failure to pay—Default o.com 652 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. BECKER FRUIT & 
Propuce Co. PACA Docket No. 6739. Failure to give notice 
of rejection within reasonable time—Acceptance—Liability 568 


PACIFIC PACKING COMPANY v. J. A. BESTEMAN COMPANY. 
PACA Docket No. 6777. Breach of contract—Rejection with 
Teasonable Cause—Dismissal]  nnccccecceccsccccccccsssvsrcssscseceessvsssssssesesesernsnsessoceceesessses 654 


05 PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU v. 
Louis Price. PACA Docket No. 7021. Failure to pay—De- 


EOMINE scsssacessicaccscsoscrsscesasceesscabisses topples ersten cumnanape incase 588 
10 


RELIAS, ALEXIS v. FRANK KENWORTHY COMPANY. PACA 
Docket No. 6570. Freight charges—Accord and satisfaction 


49 seems UMMM 5.5: sige sccsecscpabsotubesllp eae bea leosicusiolg iacansnaaoniaaceaman ta 





CONTENTS 






JUNE 1957 















AGRICULTURE DECISIONS—Continued 
Perishable Agricultural Commodities Act, 1930—Continued Page 


SINGH, RALA, FARMS v. AMERICAN FRUIT & PRODUCE Co. 
PACA Docket No. 6781. Suitable shipping condition—Rejec- 
tion with reasonable Cause—Dismissal wcceccsssssesssssssssesesssessssnssesses 660 ] 


SUNSHINE PACKING CORPORATION OF PENNSYLVANIA v. K. B. 
FrRosTED Foops ComMPANY. PACA Docket No. 6721. Arbitra- 
tion—Interstate Commerce—Rejection without reasonable 
CUTE — CBR ADIOS cscs scseenssovvsisoninisereoenetinecinssccessoceptansstenncoins 574 ff I 


TERMINAL PRODUCE COMPANY v. WHITE’S PRODUCE COMPANY. 


PACA Docket No. 6988. Failure to pay—Default .......cccssoe 621 
PACA Docket No. 6836. Dismissal—Settlement between par- J 
EN iia sl ch an erececee ona oa eeu ncceientosiehtos 664 


CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other c 
indexes are published in the December issue of the Agriculture Decisions. 








AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


































ge 


(No. 5053) 


60 In re ABBOTT’S DarRY, INC. AMA Docket No. 113-1. Decided 
June 7, 1957. 


Interim Relief Denied 


74 Petitioner protests the application of the pricing provisions of Order No. 
113 to milk “custom bottled” by it for a non-regulated dealer. A favor- 
able decision on the merits is too much in doubt at this time to warrant 


a the granting of interim relief. 

Mr. Clifford H. Phillips, of Red Cloud, Nebraska, for petitioner. Mr. Joseph 
64 A. Walsh, for Agricultural Marketing Service. 

Decision by Thomas J. Flavin, Judicial Officer 

DENIAL OF INTERIM RELIEF 
This is a proceeding under Section 8c(15)(A) of the Agri- 

er cultural Adjustment Act (1933) as reenacted and amended by 
ns. the Agricultural Marketing Agreement Act of 1937 and subse- 


quent amendments (7 U.S.C. 601 et seq.). The petitioner, a 
handler subject to Order No. 113 issued under the act and regu- 
lating the handling of milk in the Platte Valley, Nebraska, mar- 
keting area, filed a petition April 26, 1957, complaining pri- 
marily of the application of the pricing provisions of the order 
to certain Grade A milk received at its plant. Petitioner contends 
that the milk is custom bottled for a distributor, Valley Dairy, 
Inc., and is then sold outside the marketing area by such dis- 
tributor. It is alleged in the petition that such milk is not 
properly classified under the order, should not be subject to 
regulation because it is sold outside the marketing area and 
should not be priced at the same price as milk sold in the six 
population centers included in the Platte Valley marketing 
area and that petitioner will be deprived of the profits from its 
contract with the distributor with respect to such milk because 
the competitors of the distributor are not subject to regulation 
under the order. On April 26, 1957, petitioner also filed, in 
effect, an application for interim relief from the operation of 
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the contested provisions of the order during the pendency of 
a decision on the merits. The Acting Deputy Administrator, 
Agricultural Marketing Service, filed an answer to the applica- 
tion for interim relief May 15, 1957. 

To be successful in its application for interim relief, as in the 
case of a motion for a preliminary injunction, the petitioner 
must convince the deciding authority that there is a reasonable 
certainty that petitioner will succeed at the final hearing, that 
is, on the merits. Madison Square Garden Corporation v. Brad- 
dock, 90 F.2d 924, 927 (3d Cir. 1937); Hall Signal Co. v. Gen- 
eral Ry. Signal Co., 153 Fed. 907 (2d Cir. 1907); Atlantic & 
Gulf West Coast v. United States, 90 F. Supp. 554, 555 (S.D. 
N.Y. 1950); Merchant Truckmen’s Bureau of New York v. 
United States, 16 F. Supp. 998, 999 (S.D. N.Y. 1936); In re 
Chris Bodker, d/b/a Bodker Dairy Company, 15 A. D. 898, 895 
(1956). Petitioner contends, in effect, that it will lose the profits 
from the custom bottling business because the pricing provisions 
of the order apply to the milk in controversy and that the order 
thereby unreasonably discriminates against it and takes its 
property without due process of law. All milk received by a 
handler may be priced under an order regardless of its dis- 
position (Titusville Dairy Products Co. v. Brannan, 176 F.2d 
332 (8d Cir. 1949), cert. denied, 338 U.S. 905 (1949); Bailey 
Farm Dairy Co. v. Jones, 61 F. Supp. 209 (E.D. Mo. 1945), 
aff'd, 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 788 
(1946) ), including milk which is custom bottled for another 
distributor. In re Terrace Park Dairy, 12 A.D. 1883, 1397 
(1953). Moreover, the fact that a handler has engaged in custom 
bottling does not prevent the order from changing the practice. 
Queensboro Farms Products, Inc. v. Wickard, 137 F.2d 969 (2d 
Cir. 1943). In addition, petitioner does not contend that the con- 
tested provisions of the order are unsupported by evidence or 
unauthorized by the act. Upon the limited inquiry appropriate to 
this preliminary proceeding, we are unable to say that the 
challenged provisions of the order are invalid. Petitioner’s right 
to a favorable decision on the merits is, therefore, too much in 
doubt at this time to warrant the granting of interim relief. 
Cf. Atlantic & Gulf West Coast v. United States, supra. To doubt 
is to deny. Madison Square Garden Corporation v. Braddock, 
supra. 

A petition for intervention and an application for interim 
relief were filed April 26, 1957, by Valley Dairy, Inc. It is not 
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alleged therein that this distributor is a handler regulated under 
the order and it does not appear that any effort has been made 
to make the order applicable to it. Under the circumstances, 
Valley Dairy, Inc., has no standing to file an application for 
interim relief in this proceeding. We shall not at this time 
consider its petition for intervention, 

Accordingly, the requests for interim relief by petitioner and 
Valley Dairy, Inc., are denied and the applications are dis- 
missed. 


DISMISSAL—WITHDRAWAL OF PETITION 


(No. 5054) 


In re BALDWIN COOPERATIVE CREAMERY ASSOCIATION. AMA 
Docket No. 73-3. Dismissed June 13, 1957, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5055) 


In re WISCONSIN COOPERATIVE DAIRIES, INC. AMA Docket No. 
73-2. Dismissed June 13, 1957, by Thomas J. Flavin, Judicial 
Officer. 


(No. 5056) 


In re GENERAL COMMERCE CORPORATION. CEA Docket No. 76. 
Decided June 19, 1957. 


Violation of Reporting Provisions—Default— 
Denial of Trading Privileges 


The complaint charges violation of the reporting provisions of the act and 
the regulations issued thereunder. Respondent, by failing to answer the 
complaint, admitted the violations alleged in the complaint. All contract 
markets are ordered to refuse all trading privileges to respondent for a 
period of 60 days. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Will Rogers, 
Referee. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), instituted by a complaint 
issued under section 6(b) of the act on March 13, 1957, by 
the Assistant Secretary of Agriculture. Respondent is charged 
with knowingly and wilfully violating the reporting provisions 
of the act and the rules and regulations issued thereunder. A 
copy of the complaint and a copy of the rules of practice were 
served on respondent March 16, 1957. 


At the time of service of the complaint respondent was noti- 
fied, in effect, that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
0.9 of the rules of practice (17 CFR 0.9), failure to file an 
answer would constitute an admission of the facts in the com- 
plaint and a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was re- 
ferred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hear- 
ing pursuant to section 0.9(c) of the rules of practice (17 CFR 
0.9(c) ). The examiner filed a report on May 22, 1957, recom- 
mending that respondent be denied all trading privileges on all 
contract markets for a period of 60 days. No exceptions were 
filed to the examiner’s report. 


FINDINGS OF FACT 


1, Respondent, General Commerce Corporation, was at all 
times material herein a corporation with an office and place of 
business at 571 Central Avenue, Newark, New Jersey. 


2. The Board of Trade of the City of Chicago, hereinafter 
referred to as the Chicago Board of Trade, was at all times 
material herein a duly designated contract market under the 


act. 


3. On each day during the periods October 25 through De- 
cember 11, 1956, December 17 through December 19, 1956, and 
January 17 through January 2, 1957, the net long or net short 
open contract position of the respondent corporation in lard 
futures on the Chicago Board of Trade ranged from 1,040,000 
to 1,640,000 pounds in a single future. Respondent was in re- 
porting status during such periods and was required to report 
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to the Commodity Exchange Authority with respect to all trans- 
actions executed and all open contract positions held for its 
account in all lard futures on all boards of trade (exchanges) 
during the said periods, and with respect to all transactions by 
reason of which respondent’s position was reduced below re- 
porting levels. 


4. On seven business days within the periods specified in 
Finding of Fact 3, while the respondent corporation was in 
reporting status as therein described, and on three additional 
business days immediately thereafter when its position was 
reduced below reporting levels, transactions in lard futures on 
the Chicago Board of Trade were executed for its account, but 
respondent failed and refused to report to the Commodity 
Exchange Authority with respect to such transactions. 


5. Between September 14, 1956, and December 11, 1956, the 
Commodity Exchange Authority communicated with respondent 
nine times because of its failure to transmit reports. The Ad- 
ministrator, Commodity Exchange Authority, by letter dated 
December 11, 1956, to the respondent corporation called atten- 
tion to its delinquencies in submitting reports, informed it that 
such delinquencies were a continuing violation of the act and 
warned it that continued failure in this regard could result in 
the institution of administrative proceedings directed toward 
the denial to respondent of trading privileges on contract mar- 


kets. 


CONCLUSIONS 


Section 4i of the Commodity Exchange Act (7 U.S.C. 6i) 
provides as follows: 

“It shall be unlawful for any person to make any con- 
tract for the purchase or sale of any commodity for future 
delivery on or subject to the rules of any contract market 
unless such person shall report or cause to be reported 
to the properly designated officer in accordance with the 
rules and regulations of the Secretary of Agriculture... 
(2) whenever such person shall directly or indirectly have 
or obtain a long or short position in any commodity or in 
any future of such commodity, equal to or in excess of such 
amount as shall be fixed from time to time by the Secretary 
of Agriculture. ...” 
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During the periods in question, the quantity of lard futures 
fixed by the Secretary for reporting purposes pursuant to sec- 
tion 4i was 600,000 pounds prior to November 24, 1956, and 
1,000,000 pounds thereafter (17 CFR, 1957 Supp. 9.21; 14 F.R. 
2521, 21 F.R. 9165). 


Respondent failed and refused to file required reports on 10 
occasions within a period of approximately three months. Such 
failure constitutes a violation of section 4i of the act and sec- 
tions 9.10, 9.11 and 9.12 of the rules and regulations issued 
thereunder (17 CFR 9.10, 9.11 and 9.12). The number of in- 
stances involved and the fact that the respondent received am- 
ple notice of its delinquency prior to the institution of this 
proceeding justify the conclusion that the violations were de- 
liberate and wilful. Accordingly, all contract markets should be 
directed to refuse all trading privileges to the respondent cor- 
poration for a period of 60 days as recommended by complain- 
ant, such refusal to apply to all trading done and positions held 
by the respondent directly or indirectly. 


ORDER 


Effective July 22, 1957, all contract markets shall refuse all 
trading privileges to respondent for a period of 60 days, such 
refusal to apply to all trading done and positions held by re- 
spondent directly or indirectly. 

A copy of this decision and order shall be served on respond- 
ent and on each contract market. 


(No. 5057) 


In re LUSK SALES PAVILION, INC. P&S Docket No. 2233. De- 
cided June 5, 1957. 


Improper Sale of Consigned Livestock— 
Cease of Desist—Consent Order 


Respondent is ordered to cease and desist from selling livestock consigned to 
it for sale on a commission basis to its officers or employees. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seqg.), instituted by a complaint filed August 28, 1956, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respond- 
ent is registered with the Secretary as a market agency to buy 
and sell livestock on a commission basis and as a dealer to buy 
and sell livestock for its own account, at the Lusk Sales Pa- 
vilion, Lusk, Wyoming, and is charged with selling livestock 
consigned to it for sale on a commission basis to its president 
and issuing accounts of sale showing false and fictitious names 
as purchasers of such livestock in violation of the act and the 
regulations issued thereunder. On October 17, 1956, respondent 
filed an answer admitting the allegation of the complaint with 
respect to sales of consigned livestock to its president, but deny- 
ing that the accounts of sale issued in connection therewith listed 
false or fictitious names for the purchasers of the livestock. Re- 
spondent waived oral hearing and the report of the examiner, 
and consented to the issuance of an order requiring it to cease 
and desist from the admitted unfair practice complained of and 
suspending its registration for a period of 10 days effective 
December 12, 1956. 

Subsequently, on May 28, 1957, complainant filed a recom- 
mendation which indicates that respondent did not issue ac- 
counts of sale containing false or fictitious names in violation 
of the act. The recommendation also explains that due to a 
misunderstanding on the part of respondent as to an agreement 
entered into with the District Supervisor, respondent volun- 
tarily suspended operations for a period of 10 days. In view of 
these facts, the complainant recommends that an order be is- 
sued requiring respondent to cease and desist from selling live- 
stock consigned to it for sale on a commission basis to its 


officers or employees. 


FINDINGS OF FACT 
1. The Lusk Sales Pavilion, Lusk, Wyoming, was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondent, Lusk Sales Pavilion, Inc., is registered with 
the Secretary under the act as a market agency to buy and sell 
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livestock on a commission basis and as a dealer to buy and sell 
livestock for its own account, at the stockyard, and was so regis- 
tered at all times mentioned herein. 


3. During the period November 8 through December 13, 
1955, respondent in 79 separate transactions, sold livestock con- 
signed to it for sale on a commission basis to Joe Madden, its 
president and auctioneer. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has wilfully violated sections 304, 
307 and 312(a) of the act (7 U.S.C. 205, 208 and 213(a) ) 
and sections 201.57 and 201.60 of the regulations issued there- 
under (9 CFR 201.57 and 201.60). 


Inasmuch as respondent has consented and complainant has 
recommended that an order be issued requiring respondent to 
cease and desist from selling livestock consigned to it for sale 
on a commission basis to its officers or employees, such an order 
should be issued. In view of respondent’s voluntary cessation 


of business, it is concluded that no suspension of its registration 
should be ordered herein. 


ORDER 


Respondent shall cease and desist from selling livestock con- 
signed to it for sale on a commission basis to its officers or 
employees. 

This order shall become effective on the 6th day after service 
of a copy upon respondent. 


(No. 5058) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. 
P&S Docket No. 534. Decided June 10, 1957. 


Continuation of Rates and Charges 


Since the parties are agreed, the respondents are authorized to continue as- 
sessing their current rates and charges up to and including June 30, 
1958. 
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Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Roy J. H. Hodges, of Arabi, Louisiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued 
June 5, 1956 (15 A.D. 623), continuing in effect to and includ- 
ing June 30, 1957, the current schedule of rates and charges, 
which was authorized by the order of June 18, 1952 (11 A.D. 
525). 

By a petition filed May 21, 1957, respondents requested that 
the current schedule of rates and charges be extended for one 
year “beginning July 1st, 1957, through June 30th, 1958.” With 
the petition there was filed a copy of the current schedule con- 
taining one modification authorized by section 201.62 of the 
regulations under the act (9 CFR, 1956 Supp., 201.62). Prior 
to the issuance of the order of June 18, 1952, authorizing in- 
creases in rates and charges, notice of the petition therefor was 
published in the Federal Register, and all tterested persons 
were afforded an opportunity to indicate a desire to be heard in 
the matter. No interested person notified the Hearing Clerk of 
a desire to be heard. Inasmuch as the present petition does not 
involve an increase of rates and charges lawfully prescribed by 
the Secretary or any rates and charges for services not hereto- 
fore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. The answer also recommended that the reporting re- 
quirement contained in the order of June 18, 1952, be continued 
in effect as a part of this order, modified, however, to cover 
respondents’ 1957 operations. 

Since the parties are agreed, the respondents are authorized 
to continue assessing the current schedule of rates and charges, 
a copy of which was filed with their petition, during the life 
of this order. The reporting requirement of the order of June 
18, 1952, is continued in effect except that respondents shall 
execute in detail and file reports of their 1957 operations not 
later than March 15, 1958. 
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The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it be- 
come effective on July 1, 1957. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


AS —, rh ~ a tt teed 


This order shall become effective on July 1, 1957, and remain i 
in effect to and including June 30, 1958, unless changed by k 
further order before the latter date. 

Copies hereof shall be served upon the parties. ¢ 

d 
i 
(No. 5059) 
I 
In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. | ‘ 
P&S Docket No. 456. Decided June 10, 1957. I 
i 
Continuation of Rates and Charges t 
Since the parties are agreed, the respondents are authorized to continue as- 


sessing their current rates and charges up to and including December 
19, 1957. 


Mr. Hurold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. f 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). Respondents are 
now operating under an order issued June 9, 1955 (14 A.D. I 
446), as modified by orders issued April 9, 1956 (15 A.D. 381), 
and December 20, 1956 (15 A.D. 13806), authorizing assessment 
of the current rates and charges to and including June 19, 1957. 

On April 23, 1957, the respondents filed petitions requesting 
that the current rates and charges be extended for a period of 
six months. 

Prior to the issuance of the orders of June 9, 1955, April 9, 

1956, and December 20, 1956, notices of the petitions therefor 
were published in the Federal Register, and although interested 
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persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petitions 
do not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petitions 
be granted. 


Since the parties are agreed, the petitions are granted and the 
order issued on June 9, 1955, as modified by the orders of 
April 9, 1956, and December 20, 1956, is continued in effect dur- 
ing the life of this order. 


The respondents who must prepare for and be ready to com- 
ply with this order on its effective date desire to have it become 
effective on June 20, 1957. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on June 20, 1957, and re- 
main in effect to and including December 19, 1957, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No 5060) 


In re FRANK A. BERIGAN, J. M. TROXEL, HARRY JENSEN, AND 
FRANK A, BERIGAN, JR., partners, formerly d/b/a BERIGAN 
BROTHERS LIVESTOCK COMMISSION COMPANY, and FRANK A, 
BERIGAN, FRANK A. BERIGAN, JR., J. M. TROXEL, HARRY JEN- 
SEN, AND BERNARD L. BERIGAN, partners, d/b/a BERIGAN 
BROTHERS LIVESTOCK COMMISSION COMPANY; MoRTON L. DE- 
GEN; EDWARD D. DUNNING; D. M. Howarp; PAUL LUNGREN, 
JOEL LUNGREN, AND OGDEN LUNGREN, partners, d/b/a PAUL 
LUNGREN ; LESTER MONROE AND WALTER B. TAYLOR, partners, 

d/b/a MONROE AND TAYLOR; A. E. RUSER, N. DALE RUSER, 
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AND R. L. RUSER, partners, d/b/a A. E. RUSER AND SONS; 
RALPH E. TETRICK; JAY F. Root, d/b/a J. B. ROOT AND 
CoMPANY; R. E. SMITH, Voy C. SMITH, AND BERNARD R. 
SMITH, partners, d/b/a R. E. SMITH & SONS; JOHN SMILEY; 
JAMES J. REGAN, SR., JAMES J. REGAN, JR., AND JACOB §S. 
HEss, partners, d/b/a REGAN, REGAN AND HESS; WILLIAM 
WEST; and WALTER BRUNKEN AND O. TEX WELSH, partners, 
d/b/a BRUNKEN AND WELSH. P&S Docket No. 2165. Decided 
June 18, 1957. 


Failure to Furnish Reasonable Stockyard Services— 
Order or Turn System—Unfair Practice— 
Cease and Desist 


The system used by the respondents for determining the order or turn in 
which a prospective buyer would bid on stocker or feeder cattle, that is a 
system whereby such order or turn was determined by fiips of a coin 
among dealers to the exclusion of other prospective buyers, is found to 
be an unfair practice in violation of the act. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
vice. Mr. Alexander McKie, Jr., of Omaha, Nebraska, and Mr. Charles 
B. Heinemann, Jr., of Washington, D. C., for respondents. Mr. John 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed December 16, 1955, 
by the Acting Director, Livestock Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The 
respondents doing business as Berigan Brothers Livestock Com- 
mission Company are registered with the Secretary under the 
act as a market agency to buy and sell livestock on a commission 
basis at the Union Stock Yards, Omaha, Nebraska, and the re- 
maining respondents are registered with the Secretary under 
the act as dealers to buy and sell cattle for their own accounts at 
such posted stockyard. 


It is alleged in the complaint that respondents engaged in and 
used an unfair and unjustly discriminatory practice and device 
in connection with the marketing and buying and selling of 
stocker and feeder cattle in commerce in that the respondent 
dealers, pursuant to an understanding or arrangement among 
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themselves, flipped coins to determine the order or turn in which 
they were to look at, bid on, and have the opportunity to buy 
stocker and feeder cattle consigned for sale on a commission 
basis to the Berigan Brothers Livestock Commission Company. 
It is further alleged that respondent market agency recognized 
and acquiesced in such “order” or “turn” system established 
by respondent dealers and gave respondent dealers who won 
the “flips” favored treatment and priority in connection with 
said market agency’s sales of consigned stocker and feeder 
cattle by showing such respondent dealers the stocker and 
feeder cattle, obtaining bids on such cattle from them, and 
selling the cattle to them in accordance with the “order” or 
“turn” determined and established by respondent dealers, in- 
stead of offering the cattle for sale to all interested buyers under 
open and competitive conditions. In addition, respondent dealers 
are charged with knowingly accepting such favored treatment 
and priority from the Berigan Brothers Livestock Commission 
Company. Berigan Brothers Livestock Commission Company is 
also charged with failing to render just and reasonable buying 
services in filling orders for the purchase of stocker and feeder 
cattle on a commission basis in that the market agency pur- 
chased a major portion of stocker and feeder cattle from cer- 
tain favored dealers instead of buying the cattle on the open 
market. 

On January 16, 1956, respondent Berigan Brothers Livestock 
Commission Company and the respondent dealers filed answers 
to the complaint, admitting the jurisdictional allegations con- 
tained therein but denying that they had violated the act. In 
their answer, respondent dealers alleged that coin flipping by 
dealers merely operates to determine “the turns among the 
dealers participating among themselves, and has no effect on 
other prospective buyers or sellers’ and that commission firms 
can and do show their livestock to other buyers without regard 
to the flip for turns among dealers. The respondent owners and 
operators of the Berigan Brothers Livestock Commission Com- 
pany denied that they recognized the order and turn system 
or acquiesced in it and denied giving respondent dealers favored 
treatment and priority in connection with their sales of stocker 
and feeder cattle. They also denied that they failed to render 
just and reasonable buying services in filling purchase orders 
on a commission basis. On February 16, 1956, respondents filed 
a motion to postpone the oral hearing from February 27, 1956, 
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until April 9, 1956, or in the alternative, that respondents not 
be required to present their evidence before the latter date. 
Complainant filed an answer in opposition to such motion. On 
February 20, 1956, John J. Curry, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture, postponed the hearing until March 22, 1956. Respondents, 
on February 21, 1956, filed a motion to have the complaint 
made more definite and certain in certain specified respects or 
to have stricken from the complaint the purportedly insufficient 
allegations. On March 9, 1956, complainant filed a reply to such 
motion and furnished respondents with more detailed informa- 
tion with respect to the alleged failure of Berigan Brothers 
Livestock Commission Company to furnish reasonable stockyard 
service in filling orders for the purchase of stocker and feeder 
cattle on a commission basis. Complainant contended that for 
the most part respondents sought information which constituted 
evidence and that the complaint set forth the charges in suffi- 
cient detail to enable respondents to prepare an adequate de- 
fense. The hearing examiner, on March 13, 1956, denied re- 
spondents’ motion except as to the information furnished 
respondents by complainant in its reply thereto. 


A hearing was held before John J. Curry at Omaha, Nebraska, 
on March 22, 23, 26-28 and April 4 and 5, 1956. The respond- 
ents were represented by Alexander McKie, Jr., of the firm of 
Finlayson, McKie and Kuhns, Attorneys at Law, Omaha, Ne- 
braska, and Charles B. Heinemann, Jr., Attorney at Law, Wash- 
ington, D. C. Jerome Ducrest, Office of the General Counsel, 
United States Department of Agriculture, appeared as counsel 
for complainant. Thirty-three witnesses testified for complainant 
and 37 for respondents. The testimony of three dealers was 
stipulated to by the parties in the interest of saving time. Nu- 
merous exhibits were introduced into evidence on behalf of re- 
spondents and complainant. Briefs were filed by both parties 
after the close of the hearing. 


In his report filed January 30, 1957, the hearing examiner 
recommended that the respondents be found to have violated 
the act as charged, that respondents be ordered to cease and 
desist from engaging in the practices found to be violative of 
the act, that the registrations of the dealer respondents be 
suspended for a period of 15 days, and that the registration of 
the respondents doing business as a market agency be suspended 
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for a period of 5 days. The respondents filed exceptions to the 
examiner’s report and oral argument was held before the 
Judicial Officer on May 8, 1957. Some of the evidence adduced 
at the hearing is described below. 


Turn System 


The practice followed by dealers at the stockyard of deter- 
mining turns to look at, bid on and buy stocker and feeder 
cattle by flipping coins is one of long standing (testimony of 
respondent A. E. Ruser, Tr. 589-590) and, according to Lee D. 
Sinclair, Chief, Packers and Stockyards Branch, Livestock Di- 
vision, Agricultural Marketing Service, admittedly is “not novel 
to Omaha” (Tr. 456; Respondents’ Exhibit 29). Sinclair ex- 
plained that in recent years complaints have been received per- 
iodically by the Packers and Stockyards Branch from livestock 
producers and feeders with respect to the practice followed by 
market agencies in selling stocker and feeder cattle at posted 
stockyards. Such producers and feeders protested the closing of 
alleys of market agencies, including those at the Omaha stock- 
yard, to “outsiders” and occasionally even to registered market 
order buyers who were interested in purchasing livestock. Sin- 
clair further stated that the facts reported in such complaints 
from producers and feeders, as well as complaints received from 
district supervisors of the Packers and Stockyards Branch, in- 
dicated that most commission firms at such markets recognize 
as first bidders in their alleys the market dealers who had ob- 
tained “turns” through “turn systems” operated generally by 
dealers or traders exchanges. Attempts have been made by the 
Packers and Stockyards Branch to eliminate turn systems from 
major posted markets but without success. (Tr. 437-439). Be- 
cause of the complaints received by the Packers and Stockyards 
Branch, its district supervisors were requested to study the 
practices followed at major stockyards in buying and selling 
stocker and feeder cattle, with particular emphasis on the part 
played by, and the effects of, the turn system in connection 
with the sales practices. Sinclair said that when Gilbert Hopper 
was appointed district supervisor of the Omaha District, Pack- 
ers and Stockyards Branch, Livestock Division, Agricultural 
Marketing Service, Hopper received specific instructions to study 
the “sales practices” and the “turn system” at the stockyard 
(Tr. 4387-438). Reports containing information obtained by 
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Hopper from his studies of the operations at the stockyard were 
submitted to the Packers and Stockyards Branch, and on the 
basis of such reports, Hopper was requested to continue his 
studies. Sinclair explained that the information obtained at 
Omaha by Hopper, as well as information obtained at other 
markets by other district supervisors, was of such a nature that 
the administrative officials of the Branch felt it necessary to 
meet with dealers from the major posted markets at the meet- 
ing of the National Traders Exchange at St. Joseph, Missouri, 
in 1955, to explain the Department’s objections to the turn 
system and to request that the dealer organizations ‘‘consider 
making some changes in their operations” (Tr. 437-438). 

Gilbert H. Hopper testified that when he was assigned to the 
Omaha office he was given “some particular assignments to 
look into the study at Omaha” (Tr. 4). One of such assignments 
was to investigate the practice followed at the stockyard in 
the disposition of stocker and feeder cattle. Pursuant to his 
orders he made such an investigation and study of the “selling 
and showing of stock and feeder (cattle) by the various com- 
mission firms...on the Omaha market” (Tr. 5). He explained 
the turn system as he had observed it in operation at the stock- 
yard and stated that the investigation of such system “was one 
of the things that the chief of the division had in mind when 
he asked me to study the sale of stock and feeders at Omaha.” 
He said he started this study and investigation shortly after 
his assignment at Omaha. Continuing, he said: “we made vari- 
ous studies of the practice on the Omaha yard as a whole. We 
discussed it from time to time in the office, my assistants and 
myself, and we did not have any set policy of our study or in- 
vestigation until the fall of 1954” (Tr. 6). He further explained 
that he and his assistants made “observations” in the stockyard 
(Tr. 11-12). 

Hopper said that in September of 1954 he received com- 
plaints with respect to the handling and sale at the stockyard of 
a consignment of stocker and feeder cattle by Berigan Brothers 
and that his investigation of the handling and sale of this con- 
signment by said market agency disclosed dissatisfaction on 
the part of the consignor and dissatisfaction on the part of 
farmer-feeders who had wanted to bid on such consignment of 
stocker and feeder cattle. While it was the belief of Hopper 
and the administrative officials of the Packers and Stockyards 
Branch that other market agencies at the stockyard also were 
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recognizing and accepting turns and acquiescing in the turn 
system, because of the specific complaints received against Beri- 
gan Brothers, and the fact that the personnel in the Omaha 
office of the Packers and Stockyards Branch was inadequate to 
investigate the operations of all market agencies, it was ad- 
ministratively determined that the study of the procedure fol- 
lowed in the sale of stocker and feeder cattle at the stockyard 
and the investigation of the turn system there should be lim- 
ited and restricted to a great extent to the sales operations of 
Berigan Brothers and the turn system established by dealers 
only as it related to their purchase operations in the Berigan 
Brothers alleys. Accordingly, this study and investigation of the 
activities of registrants at the stockyard begun in 1953 was 
continued through the years 1954 and 1955, but with particu- 
lar emphasis on the operations of Berigan Brothers and the 
dealers using its alleys for stocker and feeder cattle purchases, 
and resulted in the institution of this proceeding against the 
respondent dealers and Berigan Brothers (Tr. 24). 

Sinclair testified that in the early part of 1955, six months 
or more after receipt of complaints against Berigan Brothers, 
the Packers and Stockyards Branch requested Hopper and its 
district supervisors at other major markets to “notify the 
commission men and dealers at those various markets of our 
position on the turn system and the flipping for turns, and 
the restriction that we felt existed” (Tr. 438-439). Hopper 
and the other district supervisors were instructed to ask “all 
the commission men and all the dealers...to stop the practice 
that had resulted in what we believed to be a restriction on 
competition, and discriminatory practices” (Tr. 439). In ac- 
cordance with such request and instructions, Hopper, on March 
11, 1955, addressed a memorandum to “All Registrants On The 
Omaha Market” (Respondents’ Exhibit No. 1) informing them 
that “the date of March 14, 1955 is satisfactory for the elimi- 
nation of the ‘turn system’.” The memorandum pointed out to 
the registrants that the act required that selling agencies offer 
all livestock consigned to them for sale on the “open market” 
and that they actively solicit competitive bids from all available 
buyers; and that dealers, on the other hand, were required in 
the conduct of buying operations to go out on the public market 
“independently of other dealers, packers, order buyers and other 
buyers, and bid on the livestock being offered for sale under 
competitive conditions.” The market agencies were warned by 
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Hopper in his memorandum that they would have to enforce 
strictly the rule that all buyers present at the alley of a com- 
mission firm at the opening of trading be given equal oppor- 
tunity to participate in the flipping for turns in the event the 
salesman did not care to exercise his prerogative of selecting 
as first bidder the buyer he considered to be the best prospect. 
Hopper concluded his memorandum by soliciting the coopera- 
tion of all members of the livestock industry on the Omaha 
market in the elimination of the turn system. 


Pursuant to his instructions, Hopper discussed the elimina- 
tion of the turn system with Robert Cunningham, Secretary 
of the Omaha Livestock Exchange (an organization of live- 
stock commission firms), and was told by Cunningham that the 
matter of flipping for turns was one which was enforced by or 
practiced by the members subscribing to the Omaha Livestock 
Traders Exchange and not to his organization. Consequently he 
recommended that Hopper address any plans that he had for 
discontinuance of the practice to the Omaha Livestock Traders 
Exchange (Tr. 532). On March 9, 1955, the Trade Practice 
Committee and Cattle Subcommittee of the Omaha Livestock 
Exchange held a meeting and took the position as “not inter- 
ested” in the directive addressed to them by Hopper “inas- 
much as commission firms’ salesmen on this market may take 
whomever they wish and are not obligated to the selection of 
their buyers through any turn system.” (Tr. 534-535; Respond- 
ents’ Exhibit No. 2.) 

The Omaha Livestock Traders Exchange showed a similar 
disinclination to eliminate the turn system. August E. Ruser, 
President of the traders exchange and one of the respondents in 
this proceeding, stated that he and other officers of the traders 
exchange called on Mr. Hopper and informed him that “we 
would have to defer action” on the request contained in Hop- 
per’s memorandum of March 11, 1955, until he had talked “to 
the other members of our Board of Directors.” Ruser testified 
that after meeting with his Board of Directors “it was the 
unanimous opinion of the Board, according to our rules it 
would be impossible for us to flip with other members” (Tr. 
586-587). He stated that “it was agreed there at this meeting 
that the turns would be determined among our members only, 
and when we flipped for turns, we would determine within our 
own organization who should be first, second, or third.” 





~~ A A «tr& -*& bee bee 


n_—_<«as i gas it 2st _3 22 et 6&2 Gt aah Fe tole Ged 


— la a oe 








rce 
m- 
or- 
the 
ng 
ct. 
ra- 
ha 


tr OD me O 





FRANK A. BERIGAN ET AL. 511 
Cite as 16 A.D. 503 


Specific testimony and evidence were introduced by com- 
plainant with respect to each of the allegations contained in 
paragraph III of the complaint, and to transactions that oc- 
curred and observations that were made at “divers” other 
times during the period from September 1, 1954, through No- 
vember 8, 1955. Testimony and evidence of a specific nature as 
well as testimony of a general nature relating to the turn sys- 
tem at the stockyard were also introduced. 


September 13, 1954, transaction 


Ferd Kopf of Eddyville, Nebraska, a farmer and livestock 
producer, testified that on September 13, 1954, he and his 
father, Neils Kopf, consigned 69 choice feeder heifers and five 
steers to Berigan Brothers for sale on a commission basis and 
that he accompanied said consignment of heifers. He stated that 
he “met some prospective buyers” (Tr. 202), including “a 
Mr. Hankins” and “two Iowa buyers, a Mr. Hopp and a Mr. 
Reimenschneider” (Tr. 203) who were interested in the heifers 
and that he also “spoke to four or five different Iowa buyers” 
who inquired as to “the history of the cattle” and inspected 
them in the Berigan Brothers pens (Tr. 207). He stated that 
prior to the time the market opened he told Frank Berigan, 
Sr., that he would like to get at least $18.50 for the heifers 
(Tr. 202). The cattle were shown to several dealers or buyers 
before they were sold (Tr. 205). He described a conversation 
he had with M. J. Hankins in which Hankins informed him of 
attempts to buy feeders at the stockyard and said that “he 
noticed that he could not get a bid on feeders” (Tr. 203; 209). 
Kopf stated that the heifers were sold when he absented himself 
from the Berigan Brothers alleys to look at some heifers at the 
“Lindley” alleys, despite the fact that he had told a Berigan 
Brothers representative that he “would be back in about 15 
minutes” (Tr. 203-204), and that he had “expected them to 
confer with me before selling them” (Tr. 210). Kopf explained 
that he was “put out that they were sold after I was gone 
after I had been waiting for an hour for them to sell. I com- 
plained to Mr. Berigan” (Tr. 204). In his complaint to Berigan, 
Kopf stated that he knew “some Iowa buyers have bid more” 
to which Berigan told him not to be “greedy” (Tr. 204a). Kopf 
testified further that after the sale of his cattle he waited with 
Hankins and saw Reimenschneider leaving the Berigan Brothers 
alleys and that Reimenschneider returned in about 15 minutes 
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and told him that “I bought them for 35¢ extra over $18.50.” 
Kopf said that while he was too far away to see any flipping 
for turns he “knew that is what they were doing” (Tr. 205). 
Kopf stated that he had not consigned stocker and feeder cattle 
for sale since that occasion, explaining that he is “through 
sending feeder cattle to Omaha” because he “felt that we were 
not getting full market value” for consigned cattle, stating that 
“these cattle brought 35 cents more, not more than 15 or 20 
minutes later” (Tr. 206). Heretofore he had shipped his stocker 
and feeder cattle annually to Omaha (Tr. 215). He explained 
that the ultimate buyer of his cattle, Reimenschneider, “was 
willing to pay that much” referring to the $18.85 per hundred- 
weight that Reimenschneider paid to Monroe and Taylor for 
the Kopf heifers, and that “we were entitled to receive that 
price’ (Tr. 206). He said that in 1955 he disposed of his 
stocker and feeder cattle by selling them “at the ranch, pri- 
vately” to “an Iowa buyer” instead of at the stockyard (Tr. 
207). On cross-examination Kopf stated that “prior to the 
opening of the market” he “spoke to four or five different Iowa 
buyers” who were “right in the Berigan alley” inspecting the 
cattle (Tr. 207). He also stated that he understood that three 
of the interested buyers with whom he had conversed had asked 
Berigan for an opportunity to bid and that he recalled telling 
the Berigan Brothers salesman that “there were three men 
sitting on the fence that wanted to bid” (Tr. 212) and had 
been told by the Berigan Brothers representative that “... ‘They 
will get their chance to bid’...” (Tr. 211-213). He again said 
that he was dissatisfied when he heard that his livestock had 
been sold “for $18.50” (Tr. 218) because “our cattle have aver- 
aged choice, so I felt we should have top or whatever top was 
for that day” (Tr. 215), stating that the previous year his 
stocker and feeder cattle had “‘topped the market” (Tr. 215). 
Since the date of his difference with Berigan Brothers, he 
stated he had shipped a consignment of fat cattle to Berigan 
Brothers (Tr. 217). 

Donald P. Hopp, a farmer-feeder from Glenwood, Iowa, testi- 
fied that in the fall of 1954 he “tried” to buy replacement 
stocker and feeder cattle, being especially interested in yearling 
heifers, but could do “no business” at the stockyard. He said 
that in September of 1954 he saw Kopf’s cattle in the Berigan 
Brothers alleys “well before the market opened” and probably 
about 7:30 (Tr. 219-221). He also said that he had had a 
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conversation with Kopf and with one of the Berigans whom he 
identified at the hearing as Frank Berigan, Sr. (Tr. 221; 225). 
He further testified that before the Kopf cattle were sold “there 
was quite a crowd...around them...” and that he had a con- 
versation with “Mr. Hankins, one of the onlookers” (Tr. 222). 
He said that he was unsuccessful in his attempt to bid on the 
Kopf cattle, explaining that “the only one that was on that 
pen of cattle from the time the market opened until they were 
sold was Mr. Monroe..., the man sitting back there in the first 
row...He was the man that bought the cattle’ (Tr. 222-223). 
He added that “Mr. Monroe” was “the only man Berigan took 
in there and showed the cattle to that morning” (Tr. 223). 
Hopp also testified that he was similarly unsuccessful in buy- 
ing stocker and feeder cattle at the stockyard in the fall of 
1955, contending that the stocker and feeder cattle in which 
he was interested were “usually sold before I could get a 
chance to bid on them” and that he finally bought some off 
the market (Tr. 223). On cross-examination, he stated that 
after his conversation with Frank Berigan, Sr., he “felt he 
wasn’t very interested whether he showed them to me or not” 
(Tr. 226). He definitely indicated that he was not given an 
opportunity to bid on the Kopf livestock by explaining, in 
answer to a question by counsel for respondents, that “as I 
stated before, the only man that was shown those heifers by 
one of the young Berigans was --”, whereupon he was inter- 
rupted and did not get an opportunity to finish his statement 
(Tr. 227). He stated that he was talking to Kopf when the 
man who bought the Kopf livestock “from Monroe” went by and 
told Kopf that he bought the heifers and told him what he had 
paid for them (Tr. 227). He stated that the cattle were not 
moved out of the Berigan Brothers alleys before being bought 
by Reimenschneider, explaining that “I did not see the cattle 
move away” (Tr. 227), and that the Kopf livestock “were sold 
twice in the same pen before they were ever weighed” (Tr. 
228). On redirect examination he again stated that he “was 
not given an opportunity to see and bid on the Kopf cattle” 
adding that “I was never shown the cattle” (Tr. 230). 

Earl Reimenschneider, a farmer-feeder from State Center, 
Iowa, testified that on September 13, 1954, he bought feeder 
cattle at the stockyard. He identified Complainant’s Exhibit 
No. 2D, explaining that it was a copy of a bill to him from 
“Luberger” for the purchase of 69 heifers which were bought 
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dy Luberger for Reimenschneider from “Monroe” at $18.85 per 
hundredweight (Tr. 234-235). He stated that when he arrived 
at the stockyard on the 13th of September 1954, he “saw this 
bunch of heifers in this pen in Berigan’s alleys,” he “liked 
them” and he “looked them over” and added that he usually 
buys “through an order buyer so I went to Henry S. Luberger’s 
office and...Mr. Haney went down there with me, the order 
buyer for Luberger.” Reimenschneider continued, stating that 
“When the market opened Mr. Haney informed me that we 
could not get in to bid on the heifers because there was a man 
ahead of us on the deal” (Tr. 232) and that that “was when 
the market opened” explaining that it was “because Monroe 
was ahead of us on the deal. And if I was still interested in the 
heifers I would just have to wait until Monroe had been in 
this pen and then we could get in, if he didn’t buy them” (Tr. 
233-234). He further testified that “we sat around the alley 
then for probably an hour just waiting for Monroe to show 
up. Finally Monroe rode through the heifers and rode out 
again...” Reimenschneider then discovered that the heifers 
on which he had been waiting to bid through Luberger had 
been sold and “that Monroe had bought them for $18.50.” 
Reimenschneider said that Haney told him that he “probably 
could get them” if he “wanted to give him (Monroe) an extra 
quarter over $18.50” so he agreed to see what he could do (Tr. 
234). They talked with Monroe, and Monroe agreed to sell the 
heifers for $18.75, so Reimenschneider said “O.K. I will take 
the heifers” (Tr. 234). He also said that during the time he and 
his order buyer were negotiating with Monroe for the purchase 
of the heifers, the heifers were “still in the pen, the original 
pen” (Tr. 234). He stated that Haney informed him that the 
situation at the stockyard was “getting progressively worse” 
after Reimenschneider had “griped” to him about the situation 
with respect to the purchase of stocker and feeder cattle at 
the stockyard. He added that he was “plumb disgusted” with the 
situation because he had to pay “this extra [commission]” to 
get the heifers. He concluded by saying that Haney told him 
“Well, the situation is getting worse every year for a farmer to 
come in and try to buy cattle’ (Tr. 235) and explained that 
that was his conclusion, too, based on his experience at the 
stockyard. On cross-examination, he repeated that he sat and 
waited “a long time. It must have been nearly an hour... before 
Mr. Monroe showed up” after the market opened (Tr. 236) and 
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that Monroe “must have been...off someplace else in the 
yards” because “shortly after he came in the pens they said the 
cattle were sold” (Tr. 236). He repeated, in answer to a ques- 
tion indicating that Monroe had looked over the heifers and 
supposedly bid on them before he and Haney arrived at the 
Berigan Brothers alleys that “The first I saw of him, he rode 
in this pen of heifers and then rode out, and Monroe must have 
told Mr. Berigan then he would take them, because then we 
found out they were sold” and that was over an hour after the 
market opened (Tr. 237). In conclusion, in reply to whether he 
had asked Berigan or any of the Berigan Brothers representa- 
tives for a turn on the cattle, Reimenschneider replied “No, 
because I had Mr. Haney working for me and he said we 
couldn’t get in, and I thought that was it” (Tr. 238). M. J. 
Hankins, a farmer-feeder from Stanton, Nebraska, testified 
that Hopper had “contacted” him with reference to a trans- 
action which took place at the stockyard on September 13, 
1954, by going out to visit him “probably a couple of weeks 
after the instance in question here” (Tr. 283). With reference 
to said transaction, he said that on September 13, 1954, he 
was at the stockyard trying to buy stocker and feeder cattle 
and “was looking for some yearlings, feeding heifers” (Tr. 283- 
284). He said that when he arrived at the stockyard that morn- 
ing he “saw a pretty good sized pen of yearling heifers, feeder 
heifers” in the Berigan Brothers pens and went down and 
looked at them “about 8:00 o’clock in the morning and stayed 
right with them until...about an hour and a half after the 
market opened” and made an attempt to buy them (Tr. 284). 
From the time of his arrival at the Berigan Brothers alleys at 
about 7:00 he “sat right there at the pen where the cattle were 
and waited to be given a chance to buy them’, he added. Han- 
kins further testified that he “talked to one of the salesmen, 
told him that I was interested in the cattle and would like to 
have a chance on them, and he said that there were several 
other interested parties...” He said that “there was some feeder 
there from Iowa” whose name he had forgotten, with whom 
he conversed and that the “owner of the cattle came and sat 
there with us most of the time.” Hankins identified the owner 
of the cattle as “somebody by the name of Kopf...from out 
by North Platte” (Tr. 284, 285). He related a conversation he 
had with Kopf, saying that they “talked about the cattle’ and 
that he had indicated to Kopf that he was interested in buying 
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the cattle. Hankins said that during the period from 9:00, the 
time when the market opened, until approximately 10:30, no 
one was shown the Kopf heifers in the Berigan Brothers alleys 
and that he was not given an opportunity to bid on the cattle 
(Tr. 286). He also said that he wants an open market for the 
purchase of stocker and feeder cattle and to be able to buy his 
cattle firsthand. He further testified to a second conversation 
he had with Kopf after Kopf’s heifers had been sold, saying 
that Kopf “seemed somewhat dissatisfied with the sale... he 
wouldn’t ship any more cattle to Omaha...” (Tr. 287). He 
concluded by saying that he was “disappointed to think that I 
did not have a chance to buy the cattle” and felt that he should 
have been permitted to bid on the cattle (Tr. 288). On cross- 
examination he repeated that he had stayed near the cattle in 
the Berigan Brothers alleys for about an hour and a half after 
the market opened, that “we stayed, we were sitting right up 
there on the fence...” When asked whether he had talked to 
one of the Berigan Brothers salesmen and asked for an oppor- 
tunity to bid he answered that “there were no salesmen around 
the cattle from the time that market opened until I went and 
asked about the cattle and then they said they were sold” (Tr. 
292). He indicated that there were no salesmen around that 
particular pen or, for that matter, in the alley. He testified that 
he told the salesman that he was interested in the Kopf cattle 
“before the market opened” (Tr. 292). In conclusion he stated 
that he would have paid the price which the heifers brought 
had he been given the opportunity to bid on the livestock. He 
also stated that he saw no flipping for the heifers (Tr. 286). 
Hopper identified Complainant’s Exhibit 2 Series. He ex- 
plained that Complainant’s Exhibit 2 was an account of sale 
issued by Berigan Brothers to the consignor of livestock, Kopf 
of Lexington, Nebraska, saying that the account of sale showed 
that five steers out of the consignment were sold to “Lungren” 
and the 69 heifers to “Monroe and Taylor.” Exhibit 2A, he 
said, was information obtained from a copy of the scale ticket 
issued by the stockyard showing 41 cattle weighed to Monroe 
and Taylor in one draft, and 28 in another draft, and that the 
livestock was weighed, on scale 7 of the stockyard, by Berigan 
Brothers to the Monroe and Taylor firm. In tracing the dis- 
position of the livestock by the Monroe and Taylor firm after 
their purchase of the Kopf livestock from Berigan Brothers, 
he testified that it was ascertained from the Monroe and Taylor 
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firm records that they had purchased from Berigan Brothers on 
September 13, 1954, 28 cattle weighing 18,170 pounds and 41 
cattle weighing 26,700 pounds at $18.50 per hundredweight, or 
a total of $8,300.95, and that the 69 head were sold to Homer 
Haney of the order-buying firm of “Luberger” at the same 
weights, but at $18.85 per hundredweight, a markup of 35 
cents per hundredweight, or a total sales price of $8,457.99, 
which resulted in a profit to the Monroe and Taylor firm of 
$157.04 on the transaction. (Complainant’s Exhibit 2B.) Hop- 
per identified Complainant’s Exhibit 2C, which he said is a 
bill from the Monroe and Taylor firm to Homer Haney showing 
the sale price of $18.85 for each of the two drafts of 28 head 
and 41 head of cattle, with a notation at the bottom of the 
bill saying “Not weighed at time of sale, weighed 9-13-54 at 
Omaha” (Tr. 19). Complainant’s Exhibit 2D also was identi- 
fied and explained by Hopper who said that it was a copy of 
an account of sale issued by Henry S. Luberger to Ear] Reim- 
enschneider of State Center, Iowa, showing the sale by Luberger 
to Reimenschneider of the 69 head of cattle consigned by Kopf, 
sold by Berigan Brothers to the Monroe and Taylor firm, and 
in turn, by the Monroe and Taylor firm to Luberger for the 
account of Reimenschneider. 


Lester Monroe testified that he bought the heifers between 
9:30 and 10:30 a.m. and that he didn’t recall whether he flipped 
for a turn on such livestock (Tr.629). Frank Berigan, Sr., testi- 
fied that Kopf told him he wanted $18.50 for his heifers, and 
that he sold them to Mr. Monroe, the first man he traded with 
for $18.50 (Tr. 970). 


October 4, 1954, transaction 

Hopper testified that on the morning of October 4, 1954, be- 
fore the market opened, he was on the high walk above the 
alleys of Berigan Brothers, at the head of the stocker feeder 
alleys. From there, he said he observed that Berigan Brothers 
“had several pens of stocker-feeder cattle for sale that day” and 
that “about the time the market opened at 9:00 o’clock, four 
dealers met at the head of the stocker alley and flipped for 
turns. Shortly after the flip, Dan Howard went into the alley” 
(Tr. 31). Hopper further testified that he did not remember 
the names of the other three dealers who flipped with respond- 
ent Howard but recalled that Howard won first turn and went 
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immediately into the alley, that the dealer who won second 
remained at the head of the alley, while the other two who 
flipped went on to other parts of the yard to look at other | 


cattle. He stated that there were people other than those dealers 
around the Berigan alleys that morning, that some were sitting 
on the fence or in the pens in which they were particularly in- 
terested. He stated that he remained on the high walk a little 
while after the market opened and then went down to the Beri- 
gan alleys and while there visited with some of the shippers 


and prospective buyers one of whom made the remark that he | 


was interested in pen 26 and would like to get an opportunity 
to bid on them. Hopper said that he also met and talked to 


Henry Wielage, a feeder from Creek, Nebraska, who told him | 
that he had a pen of cattle on the market for sale that day and | 


was interested in trying to buy a load of cattle to take back 


with him. Wielage said he had indicated to the salesman before 


the market opened that he was interested in pen 26, and he 
was advised by the salesman that he would show him the cattle 
after he finished with the buyer he was with (Tr. 32-33). Hop- 
per said he informed Wielage that he was interested in the 
sale of stocker and feeders and that if Wielage didn’t get an 
opportunity to bid on the livestock he would like him to call 
at his office and discuss the matter further with him. He stated 
that later in the morning Wielage called at his office and told 
him that he “didn’t get an opportunity to bid on the livestock 
and gave me a statement to that effect” (Tr. 33). Hopper also 
said that on the following day he checked the records of Beri- 
gan Brothers and ascertained that the livestock in which Wiel- 
age and others had been interested had been sold to respondent 
Dan Howard. He identified Complainant’s Exhibit 3, explaining 
that it was an account of sale issued by Berigan Brothers on 
October 4, 1954, to Carl Sasse of Gordon, Nebraska, showing 
the sale of 14 steers and 54 heifers. Hopper said that the 14 
steers were sold to Morton Degen and the 53 heifers were sold 
to Dan Howard, who had won first turn on the flipping. The 
other heifer was sold to Swift “subject”, Hopper added (Tr. 
34-35). 

In connection with this same transaction, Henry J. Wielage 
testified that on October 4, 1954, he wanted to buy quite a few 
stocker and feeder cattle. He said that shortly before the mar- 
ket opened, he “discovered a bunch of, somewhere in the neigh- 
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borhood of 85 or 40 yearling heifers in the pens of Berigan 
Brothers” and that at about 8:00 a.m. he “went to the young 
man, that seemed to be in charge, and asked him if I could 
have a chance to look at the cattle and bid on them, and he 
said that as soon as he showed them to a man, that was coming 
down the alley, then that he would show me the cattle” (Tr. 
296-297). Wielage further stated that he was not given an op- 
portunity to bid, notwithstanding the fact that he stayed in the 
Berigan alleys about an hour. He further testified, in answer 
to a question as to whether there were any dealers around the 
Berigan alleys that morning, that “Well, there were three or 
four other fellows that were in and looked at the cattle.” He 
added he didn’t know who they were and whether they were 
dealers or not but indicated that they were, saying that “They 
were men that I had seen around the yards quite often” (Tr. 
297-298). He stated that it was his opinion, based on experience, 
that “unless you were personally acquainted with someone that 
was connected with the commission firm that had the kind 
of cattle we were looking for that it would be hard to get 
in and bid on them” (Tr. 298). He explained that he would 
like to buy his cattle firsthand to eliminate the payment of 
commission for others to buy for him. He told of a conversa- 
tion he had with Hopper with respect to his attempt to buy 
stocker and feeder cattle from Berigan Brothers on the morn- 
ing of October 4, 1954. On cross-examination he stated that he 
“would gladly have given $18.25 for that pen of cattle because 
we had our trucks there to take them home and they were just 
the cattle we were looking for” and that, moreover, they had 
been paying from $18 to $18.25 for that type of cattle (Tr. 
299). He also said that in the sale of his livestock he “expected 
them (commission men) to get all they were worth” (Tr. 300). 
On redirect examination, Wielage stated that “absolutely” it 
was advantageous to have everyone who is interested bid on 
the cattle (Tr. 301-302). On recross-examination, in answer 
to a question as to whether he would want restrictions placed on 
salesmen in the sale of consigned livestock, he explained that 
he thought that the selling agency should show them to enough 
buyers to get what he thought was a fair price for the livestock 
(Tr. 302). The buyer, Howard, stated that he did not remem- 
ber whether he flipped for the turn on these cattle (Tr. 683). 
On the date of this transaction, Berigan Brothers sold 312 head 
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of stocker and feeder cattle to dealers and 159 head to farmers 
and others (Respondents’ Exhibit No. 10). 


October 11, 1954, transaction 


Bierman, an employee of the Packers and Stockyards Branch 
stationed at Omaha, testified that on October 11, 1954, before 
the opening of the market, he took a position on the overhead 
walk on the west side just opposite the Berigan Brothers stock- 
er-feeder alley so that he could observe the dealers flip and 
the activity in the alley. He further testified that after the 
opening of the market he observed flipping for turns by five 
dealers. He said that he recognized all the dealers at that time 
but when testifying he could recall only Mr. Dunning, Jim 
Monroe and Dale Ruser (Tr. 120-121). He said that after the 
flipping by the five dealers “Mr. Dunning was taken in first 
and he was taken into pen 38. The salesman left him in that 
pen and came out and took Jim Monroe into pen 27 and Dale 
Ruser remained at the head of the alley” (Tr. 121). He added 
that “Immediately upon the ending of the flipping two of the 
dealers left the market.” Bierman also testified that after some 
time had elapsed Hopper went by the Berigan alleys and that 
he talked with Hopper briefly and then left the vicinity of the 
alley to observe the handling of the cattle in other parts of 
the yard (Tr. 121). Bierman stated that there was no Berigan 
Brothers representative present when the five dealers flipped 
for turns. 


Hopper testified that he arrived at the high walk above the 
Berigan alleys and met Bierman, who advised him “that there 
were five dealers that had flipped for turns that morning” (Tr. 
35). Hopper stated that “At the time I arrived, Mr. Ed Dun- 
ning was looking at cattle in pen 38 and Jim Monroe at cattle 
in pen 26.” He explained that shortly after his arrival on the 
high walk above the Berigan alleys, Bierman left and that he 
remained to observe the showing of the stocker and feeder cat- 
tle in the Berigan alleys. He said that “Mr. Dunning looked 
at pens 36 and 38 and left the alley. Jim Monroe remained in 
the alley and looked at pens 24, 25, 26, 27 and 67 and 69. 
While he was in pen 24, he was joined by Mr. Les Monroe, and 
they continued to look through the various pens of cattle. Shortly 
after they had gone through the pens of cattle Les Monroe left 
the alley and was gone for some time, while Jim Monroe re- 
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mained in the alley going through the various pens. Les Mon- 
roe returned later and again they looked at the cattle in those 
various pens” and there was a conference of the Berigan Broth- 
ers salesmen and then another conference between the Berigan 
Brothers salesmen and the Monroes, after which the Monroes 
left the alley (Tr. 36). Hopper concluded by stating that he 
remained on the high walk above the alley and observed “Mr. 
Henry Luberger come into the alley... with approximately 
eight men. On inquiring who they were I was advised they 
were feeders from Illinois, interested in buying cattle” (Tr. 
36). Hopper stated that his notes showed that there were no 
off-the-market buyers in the alley (Tr. 76). 


Dealers Dunning, Monroe, and Ruser testified that they had 
no recollection of flipping for turns on these cattle. On the date 
in question Dunning bought 8 head of stocker and feeder cattle, 
Monroe bought 170 head, and Ruser bought none (Respondents’ 
Exhibit No. 11). Of 482 head of such cattle sold by Berigan 
Brothers on this date, 378 head went to dealers and 54 head 
went to farmers and others (Respondents’ Exhibit No. 11). 


October 12, 1954, transaction 


Bierman testified that on October 12, 1954, before the market 
opened, he took a position on the high walk “directly opposite 
Berigan’s first alley. From that position I observed at the open- 
ing of the market the flipping for turns by two dealers” (Tr. 
121). He said that the two dealers were Dale Ruser and Lester 
Monroe and that there was no representative of Berigan Broth- 
ers present when the dealers flipped for turns. He stated that 
“Mr. Monroe was taken in the alley first. He was shown the 
cattle in pens 57 and 68. I had to leave the alley for a little 
while, but when I came back about 9:15 Mr. Ruser was in pen 
57” (Tr. 122). Dealers Monroe and Ruser testified they had no 
recollection of flipping for turns (Tr. 630, 800). Of 49 head 
of stocker and feeder cattle sold by Berigan Brothers, 27 head 
went to Monroe and none to Ruser (Respondents’ Exhibit No. 
12). 


October 18, 1954, transaction 


Bierman testified that on October 18, 1954, prior to the open- 
ing of the market, he took a position next to pen 27 “down in 
the alley, where I could observe the flipping for turns by the 
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dealers at the head of the alley, and the activity of the sales- | 
men and other persons in the alley” (Tr. 122). He stated that , 
there were four dealers present at the head of the alley before [ 
the market opened, Dale Ruser, William West, Jim Monroe and , 
Paul Lungren, but that only three of them fliped for turns— ‘ 
Dale Ruser, Jim Monroe, and Paul Lungren (Tr. 122). He fur- 
ther testified that Dale Ruser won the flip and was shown { 
cattle in pens 26, 25 and 24. He also said that, prior to the | | 
opening of the market, he had a conversation with William West 1 
and that West told him that “he was interested only in the ‘ 
Black Angus calves which were in pen 27, and that he had 
already been to the salesman of the Berigan Commission Com- } 
pany on the cattle but he didn’t know whether he would get 
them or not.” This latter statement was denied by West (Tr. 
1010). After the flip William West went in pen 27 and looked 
at the cattle and then left the alley (Tr. 122-123). 


Ruser, Monroe and Lungren testified they had no recollection | 
of the flipping testified to by the Government witness Bierman. | 
On the date in question Berigan Brothers handled 471 stocker ¥ 
and feeder cattle, of which 386 head went to dealers and 85 k 
head to farmers. Lungren bought 240 head. The other three fr 


wa 


dealers bought none (Respondents’ Exhibit No. 13). w 
November 8, 1954, transaction : 
Hopper testified that he was in the cattle division on Novem- li 


ber 8, 1954, on the high walk above the Berigan alleys before fc 
the market opened. He further testified that when the market cc 
opened, at 9:00 a.m., he “observed four dealers flipping for ye 
turns at the head of the stocker and feeder alley. At the time th 
of the flip there was no salesman for Berigan Commission th 
Company near them. When the dealers finished flipping, Morton he 
Degen went immediately into the alley and entered pen No. 22 we 
and from there he went on into pens 23, 24 and 25. He was in Bi 
... those pens...several times” (Tr. 39). Hopper said that 
prior to the opening of the market there were a number of | in 
“off-the-market men in and around Berigan Commission firm’s | Rg, 
alleys and pens” and that he observed two men who were “show- | co 
ing considerable interest in the livestock in the firm’s alley and | 
on their leaving the alley I followed them and introduced myself by 
to them and learned that they were the Kasperbauers from in 
Templeton, Iowa” (Tr. 39). Hopper said that he was informed 
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that the Kasperbauers were interested in “buying some replace- 
ment cattle” and had “found some they liked in Berigan’s alley” 
(Tr. 40). He stated that the Kasperbauers told him that they 
were particularly interested in the cattle in pens 24 and 25 and 
“had indicated an interest to the salesman” but had “remained 
in the alley for some time and they were not given an oppor- 
tunity to bid on the cattle so they left” (Tr. 42). On this date 
Berigan Brothers handled 645 stocker and feeder cattle, of 
which 257 head were sold to dealers and 388 head to farmers 
and others (Respondents’ Exhibit No. 14). 


November 15, 1954, transaction 


Hopper testified that on November 15, 1954, he arrived on 
the high walk above the Berigan alleys prior to the opening of 
the market and that when the market opened there were four 
dealers who flipped for turns, and that Ralph E. Tetrick won 
first turn. He said that there was no Berigan Brothers repre- 
sentative present at the flipping (Tr. 42). He stated that there 
were two outstanding consignments of “high quality livestock,” 
located in pens 26 and 27, 38 and 57 of the Berigan alleys. He 
further testified that, at the time the market opened, there 
were a number of off-the-market men in and around the Beri- 
gan alleys and that he went down into the alleys and visited 
with several of them. He said he also met the consignor of the 
livestock, Mr. Hull of Gordon, Nebraska, and visited with him 
for a while. Hopper said that Hull told him that he had been 
consigning his livestock to Berigan Brothers for a number of 
years, and that there was a buyer from Iowa who was there 
that day to try to buy his livestock. He explained to Hopper 
that he had been in correspondence with the Iowa buyer and 
had advised him as to the particular date on which his cattle 
were going to be on the Omaha market for sale by Berigan 
Brothers. Hull pointed out this individual to Hopper (Tr. 43). 

Hopper identified and explained Complainant’s Exhibit 4, stat- 
ing that it was a copy of an account of sale issued by Berigan 
Brothers to K. H. Hull of Gordon, Nebraska, and that the 
copy of said account of sale had been obtained from the rec- 
ords of Berigan Brothers, and showed the disposition made 
by Berigan Brothers of the consignment of Hull cattle on that 
day. Hopper also stated that “about 9:45 the cattle were moved 
out to the scale, and I followed them on down to the scale to 
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observe their being weighed” (Tr. 44). At the scale house he 
said he had another conversation with Hull in which Hull told 
him that his calves brought 27 cents a pound, and that Porter, 
from Iowa, had bought them. Hopper inquired of Hull as to 
whether the “buyer from Iowa” with whom he had been in 
correspondence had had an opportunity to look at the Hull 
cattle before they were sold and Hull replied that “he didn’t 
think he did” (Tr. 45). Hopper explained that from the time 
he arrived on the high walk or was down in the alley before 
the market opened and until the cattle left pens 26 and 27 to 
go to the scale, that only one man had looked at the cattle and 
that was Ralph Tetrick (Tr. 45). Realizing this, he said he 
asked Tetrick when Porter, the buyer of the livestock, looked 
at the cattle and Tetrick said he “didn’t know” but that ‘‘on 
his arrival at the market that morning, Mr. Berigan had told 
him that a buyer by the name of Porter from Iowa was inter- 
ested” in the cattle. Hopper also said that in his two conversa- 
tions with Hull he had been unable to ascertain the name of 
the Iowa buyer to whom Hull had referred and so wrote to 
Hull and asked him to furnish him with the name of the Iowa 
buyer, and that Hull had replied and given him the name of 
“Ray Campbell of Ogden, Iowa” (Tr. 45-46). 

M. G. Bork, a farmer-feeder of Ogden, Iowa, testified that 
in the latter part of November 1953, he and three other farmer- 
feeders from the Ogden, Iowa, area purchased stocker and 
feeder cattle at the stockyard. He explained that he and the 
three other men from Ogden had located some stocker and 
feeder cattle in the Berigan alleys which they had liked, and 
had found out that they were “Hull cattle from Gordon, Ne- 
braska.” He said that they had asked a Berigan Brothers repre- 
sentative “if we could have a chance on them,” but added that 
they were “not given much consideration” and so decided to 
“hire a fellow to buy these cattle for us” (Tr. 304) and, after 
deciding to split the cattle “four ways,” they had retained Paul 
Lungren to buy the cattle for them(Tr. 304). Bork further 
testified that in 1954 he again tried to buy Hull cattle but was 
unsuccessful. He explained that he had liked the Hull cattle 


which he and the other men from Ogden had purchased at | 
the stockyard in 1953, and so he and “Mr. Campbell” had con- | 


tacted Hull “along in the fall of 1954” by telephoning him and 
asking him if and when he would have cattle at the market. 
When they received a letter from Hull informing them of the 
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he consignment of November 15, 1954, he and Campbell made a 
old special trip to the stockyard to attempt to buy the 1954 con- 
ter, signment. He explained how they arrived at the stockyard early 
to in the morning so that they could see the cattle, and stated that 
m they arrived at the Berigan alleys “an hour or an hour and a 
full half before the market opened,” where they talked to Hull, 
In't found out where his calves were, and informed him that he 


_ and Campbell had decided that they would try to buy the whole 
ore string of his calves (Tr. 306). He said that both he and Camp- 
| to bell talked to Frank Berigan, Sr., about the Hull calves, telling 
and Berigan that they had bought Hull cattle the year before and 
he “really liked them,” and, therefore, “would like the chance to 
ked buy them again.” Bork stated that Berigan “promised us a 
“on chance at them” (Tr. 306). He said that when the market 
told opened they “stayed right close” so that they would be sure 


ter- to be “fone of the first ones to get a chance to try to buy them” 
rsa- but that it seemed as though they were “ignored.” He explained 
| of that it “just seemed like the chance never materialized and we 
» to thought it was kind of funny... Mr. Berigan would pass before 
owa us, back and forth, he knew we were there, but it just seemed 
» of like... he just wasn’t interested in us...just like we had no 

business there” (Tr. 307). He also testified that they stayed 
that in the Berigan alleys “45 minutes to an hour” after the market 
ner- opened waiting for the opportunity to bid on the Hull calves 
and which was never given to him. After waiting for approximately 
the an hour, he said he talked to Campbell and said “it just looked 
and like we hadn’t a ghost of a chance” and that he was “disgusted” 
and and “figured that would probably be my last appearance in 
Ne- Omaha.” He explained that he was “‘plumb disgusted to think... 
pre- when you showed an interest in cattle that you could not have 
that a chance to bid on them” (Tr. 307-308). He added that he 
1 to thought that a farmer—“just an ordinary small farmer”—had 
fter no chance whatever to buy cattle firsthand at the stockyard be- 
Paul cause the treatment which he received at Berigan Brothers was 
ther similar to the treatment received at other places, because the 
was market agencies “act like they don’t appreciate that you are 


ittle there” (Tr. 308). On cross-examination Bork stated that there 
| at were others looking at the Hull cattle in the Berigan pens, but 


con- | that he was “pretty sure” that he was at the Berigan alley 
and “before anybody else” and that, therefore, Berigan Brothers 
‘ket. “should have given me a chance” to bid on the Hull cattle. He 


said that he knew that the cattle were actually sold to a farmer- 
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feeder but added that farmer-feeders generally have no chance 
to buy replacement or stocker and feeder livestock at the stock- 
yard firsthand (Tr. 309, 310). Speaking for himself he said 
that it definitely was ‘impossible’ for him to “get in and bid” 
and that, as far as he was concerned, he was not given fair 
treatment the morning of November 15, 1954 (Tr. 313). 


Ray Campbell, a farmer-feeder from Ogden, Iowa, testified 
that he was “in” on the 1953 purchase of Hull cattle about 
which Bork had testified, and gave some of the details of that 
purchase of Hull cattle by him, Bork, and two other farmer- 
feeders from Ogden. He further testified that he had called 
up Hull in the fall of 1954 to inform Hull that he was inter- 
ested in further purchases of his cattle and had received a 
letter from Hull stating that his cattle “would be on the Omaha 
market on Monday, November 15” (Tr. 316). He said that he 
and Bork arrived at the market early the morning of November 
15, 1954, looked at the Hull calves and waited in the Berigan 
alleys until after the market opened. He, like Bork, said that 
they told Mr. Berigan that they had fed Hull cattle and “wanted 
a chance” on this particular shipment of Hull cattle, but that 
that was “just about as far as we got” (Tr. 317). He said that 
they were around the Berigan alleys “near an hour” and were 
not given an opportunity to bid on the calves (Tr. 317). He 
indicated that he was interested enough in the Hull cattle that 
he would have gone to Hull’s ranch to buy them, but that 
Hull wanted the cattle sold at the stockyard. When asked 
whether he would have paid the price at which the Hull calves 
were sold, Campbell answered “if I had a chance maybe I 
would have given just as much as the other guy” (Tr. 319). 
Tetrick, the dealer, testified that he didn’t recollect whether he 
flipped for the turn, but that he got the first turn (Tr. 703). 
His bid of $26.75 was less than that of Glen Porter, a feeder, 
who bought them at $27 (Tr. 704). On this date, Berigan 
Brothers handled 522 stocker and feeder cattle, 135 head of 
which were sold to dealers and 387 head to farmers and others 
(Respondents’ Exhibit No. 15). 


The testimony of the consignor, Mr. Hull, strongly contradicts 
the testimony of Campbell and Bork. Hull testified that both 
of the latter “got into the pens” and afterwards told him that 
Berigan Brothers wanted too much money (Tr. 662). Hull did 
not know whether they made a bid or not. 
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May 9, 1955, transaction 


Hopper testified that, while observing the sale of stocker and 
feeder cattle in the Berigan alleys on May 9, 1955, he observed 
“four yard dealers flipping for turns” and that there was no 
representative of Berigan Brothers present when the flipping 
took place. He said that “John Smiley won and went into the 
alley while the other three dealers went to visit other parts of 
the yard” (Tr. 46, 47). He further testified that he remained 
on the high walk and “visited with William Collins from Wood- 
bine, Iowa” (Tr. 46). He related the details of the conversation 
he had with Collins, stating that Collins informed him that 
“he had tried to buy from this alley before and they always 
showed and sold their livestock, stocker feeders, to yard dealers” 
so he didn’t try to buy stocker and feeder cattle from Berigan 
Brothers (Tr. 47). 


September 6, 1955, transaction 


Bierman testified that prior to the opening of the market he 
took a position on the high walk directly opposite the Berigan 


Brothers stocker and feeder alleys and that, at the opening of 
the market, he “observed two groups of dealers flipping for 
turns” (Tr. 123-124), explaining that “whenever there are 
enough calf dealers that are interested in consignments of 
calves in the alley, that the calf dealers will flip, and then the 
yearling dealers will also have a separate flip” (Tr. 124). He 
further testified that in one group Roy Smith, William West, 
and Walt Brunken flipped and in the other group “Paul Lun- 
gren, Mr. Taylor, Smiley, Mr. Ruser, and Jim Regan, Jr.” 
flipped. He said that Roy Smith “was shown in the pens of 
calves first and Paul Lungren was shown in the pens of year- 
lings first.” Bierman also said that that day there were several 
farmers present at this particular alley and that he observed 
one farmer in particular who was standing in front of the gate 
in pen 38, which had calves in it. Bierman further said that, as 
the salesman took the buyer dealers in one at a time, they 
practically had to move this farmer out of the way, but that 
after the third dealer went into the pen with the salesman this 
farmer left the alley and went up to the high walk where he 
was. He stated that he introduced himself to the farmer and 
that the farmer gave his name as “L. G. Biccard of Nebraska 
City” (Tr. 124-125). Bierman asked him if he had been inter- 
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ested in buying that pen of calves and Biccard said that he 
“was and had been but that the salesman told him ‘that the 
dealers are first.’’’ Bierman concluded this portion of his testi- 
mony by saying that he “pointed out” Biccard to Hopper. 


Hopper testified that he met Bierman about 9:25 the morning 
of September 6, 1955, and that Bierman pointed out to him a 
gentleman that had been in the Berigan alleys and “who indi- 
cated considerable interest in a pen of livestock” (Tr. 47). 
Hopper said he walked over to the farmer and introduced him- 
self to Biccard and that Biccard told him “he was interested 
in pen 38, but the salesmen for Berigan Commission Company 
were showing the yard dealers cattle and he didn’t get an op- 
portunity to see or bid on the livestock” (Tr. 48). 


October 24, 1955, transaction 


Hopper testified that on October 24, 1955, when the market 
opened at 8:30 a.m., a representative of J. B. Root and Com- 
pany entered the Berigan alleys and began going through the 
various pens of stockers and feeders and seemed to be “par- 
ticularly interested in pens 25, 26, 42, and 39” and that “About 
9:20, the firm began weighing livestock. When the livestock out 
of those four pens, 25, 26, 42, and 39, had been moved out, the 
buyer for J. B. Root and Company left the alley” (Tr. 49). 
Hopper said that “shortly after 8:30 a.m. Pat McMahon of 
Lungren and Son, came to the head of the alley and remained 
at the head of the alley until Berigan’s salesman finished show- 
ing the livestock to the buyer for J. B. Root and Company. Mr. 
McMahon remained at the head of the alley until the buyer for 
Root and Company completed his business in the alley”, where- 
upon McMahon went into the stocker feeder alley. Hopper ad- 
ded that while McMahon was waiting at the head of the alley 
“he was joined by Jim Monroe of the firm of Monroe and 
Taylor” and that when McMahon went into the Berigan alley, 
Jim Monroe remained at the head of the Berigan alley until 
Berigan Brothers had completed showing the cattle to McMahon 
(Tr. 49-50). 

John Miller, Jr., a farmer-feeder from Waterloo, Iowa, testi- 
fied that on October 24, 1955, he accompanied a neighbor who 
was going to the Omaha market to buy stocker and feeder cattle, 
and was looking for calves to short yearlings in the 450 to 
600 pound bracket (Tr. 392-394). He said that he arrived at 
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the market, at about 8:00 a.m., and he went to the Berigan al- 
leys where there was a pen of short yearlings which interested 
him and were just about what he was looking for. He also said 
that he approached a man, one of the Berigans, and asked for 
a chance at the cattle when the market opened and that the 
Berigan Brothers representative “didn’t say that I could or 
I couldn’t. He just acknowledged my greeting...and that was 
about all that he said” (Tr. 394). Miller said that when the 
market opened he stayed close to the pen, that the yearlings in 
which he was interested were shown to three people and that 
“the third person bought the cattle so I never had a chance at 
them” (Tr. 394). While in the Berigan alleys he said he had 
a conversation with a dealer, Jim Monroe, one of the three men 
at the head of the alley when the market first opened. Miller 
testified that Monroe told him that the best place to buy feeder 
cattle was on the hill (Tr. 395). He said that the cattle in 
which he was interested were bought by Monroe. After the 
sale of the cattle by Berigan Brothers, he looked for cattle at 
other places in the yard but didn’t buy any (Tr. 396). On 
cross-examination Miller said that his visit to the market on 
October 24, 1955, was the first time that he had been in the 
Berigan alleys, he was not acquainted with the Berigans, and 
had made no attempt to get acquainted with them or set up 
any sort of arrangement with them beforehand on credit, ex- 
plaining that “Nobody has ever questioned my credit in buying 
cattle before...” (Tr. 397). 


Don Pullian, a farmer-feeder from Waterloo, Iowa, testified 
that he had been requested by Hopper, in September, to go to 
the stockyard to make observations in connection with the in- 
vestigation of the practice followed in the sale of stocker and 
feeder cattle, and that pursuant to such request he went to the 
stockyard on October 24, 1955, bringing with him John Miller, 
Jr., his neighbor. Pullian further testified that they arrived at 
the stockyard between 7:30 and 8:00 and that when they ar- 
rived at the Berigan alleys, Miller, who was interested in lighter 
cattle, went to one part of the alleys, and he stayed in another, 
inasmuch as he was interested in good quality yearling heifers 
and steers. He said that he saw a bunch of yearling heifers 
and steers in three different pens that interested him, in pens 
70, 71 and 72, containing approximately 100 head (Tr. 403). 
He explained that while he wasn’t particularly interested in 
that many cattle, because he couldn’t handle that many at one 
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time, he was interested in a portion of the consignment and 
approached one of the Berigans about having a chance to look 
at the cattle when the market opened. He indicated that he 
thought he talked to Al Berigan, “the younger fellow.” Pullian 
stated that when the market opened he thought he would wait 
around, inasmuch as he had indicated to Al Berigan that he 
was interested in bidding on the cattle and that Berigan “cer- 
tainly knew that I was interested in them” (Tr. 403). How- 
ever, he said that he “waited there right in the alley or just 
close by, and a couple of different times asked Mr. Berigan if 
I had a chance to look at them, when he wasn’t busy with some- 
body else” (Tr. 403). He testified that when he finally got into 
one of the pens, he had “no more than got in the pen and 
started looking at them when another Berigan hollered over, 
‘we’re not going to split this bunch of cattle, Al’”, whereupon 
he walked out and told young Berigan that he “would have bid 
on the one lot of cattle.” (Tr. 404). During the period that he 
was in the Berigan alleys that morning, from the opening of the 
market until 10:00, he stated that Berigan Brothers showed 
the cattle to two or three parties whom he didn’t know per- 
sonally, but who “didn’t appear to be feeders or farmers” (Tr. 
404). On cross-examination, Pullian said he finally looked at the 
cattle, but only after some trouble and that he “was taken into 
the pen of cattle with the understanding that they could sell 
the one pen. After I got in there I was told they would hold 
them together” (Tr. 406). In answer to further questioning 
with respect to the trouble he had in getting a turn in the 
pen, he said he thought he and Miller were the first ones in 
the Berigan alley, and, therefore, should have been the first ones 
to be shown the cattle and permitted to bid on them, Finally, 
in answer to a question as to whether he was actually interested 
in buying a pen of cattle, inasmuch as he had gone to the stock- 
yard at Hopper’s request, he asserted that he definitely was in- 
terested in buying cattle and would have bought them had he 
been able to buy only one pen of the cattle and at the right 
price (Tr. 406-407). Respondents point out that Pullian had 
been asked by Hopper to come to the market at Government 
expense to attempt to buy cattle out of the Berigan alley, that 
this was Miller’s first visit to the market, and that there was no 
direct evidence of flipping for turns. Of 619 head of stocker 
and feeder cattle handled by Berigan on this date, 285 head 


= =— cr 85 @ 89 FO GR Aa ibe ww ee eu 


or -_— 
) ER =~ ay 


Vee eS ULES Oe Cll 


— 6 








FRANK A. BERIGAN ET AL. 531 
Cite as 16 A.D. 503 





went to dealers and 334 head to 8 farmers (Respondents’ Ex- 
hibit No. 17). 


October 31, 1955, transaction 


Donald L. Bowman, an employee of the Packers and Stock- 
yards Branch, testified that on October 31, 1955, he arrived 
at the Berigan alleys a little before 8:00 in the morning and 
looked over the cattle in the various pens in the Berigan alleys. 
He said that he saw some choice yearling steers in pens 69 and 68 
at the end of the alley, and that there were also some yearling 
steers which were not quite as good in pens 70 and 72. He also 
said that when he arrived at the alleys there was no salesman 
around, but that about 8:15 Al Berigan came into the alleys 
and Bowman asked him who was selling the load of heifers, 
and Al replied that he was (Tr. 417). Bowman also testified 
that he asked Al if he knew what he was going to ask for the 
heifers and Al replied that he would know as soon as the 
market opened. Bowman informed Al Berigan that he would 
like to look at the heifers and all the yearling steers over in 
the other alley as soon as the market opened (Tr. 417). How- 
ever, Bowman continued, about 8:25 Monk Monroe came up 
to the alley and looked over the heifers very briefly and then 
waited at the head of the alley where “He was soon joined by 
other dealers” (Tr. 417). Bowman said that as soon as the 
bell sounded at 8:30 for the opening of the market “Monk 
stepped off his horse.... Three of the gentlemen flipped coins.” 
Bowman said that after they flipped, Monroe said “I win” and 
the other men left, whereupon Monroe called out and asked 
Al Berigan “where do we start” and Al, who was in the first 
alley, said “we’ll start over here’ (Tr. 418). Bowman said 
there was no Berigan representative present when the dealers 
flipped for turns (Tr. 418). Bowman further testified that 
Monroe and Al Berigan went into pen 69, which had good 
yearling steers, and then from there went to pen 68, containing 
more steers, then they went over to the second alley and looked 
over the heifers. Bowman said Monroe bid $17 on the load of 
heifers and then he and Berigan again went back to the pens 
containing the steers. At about 8:55, Frank Berigan, Jr., in- 
formed Bowman that the heifers in pen 26 had been sold and 
Bowman said he told Berigan that he was interested in the 
yearling steers but, instead of being shown the yearling steers 
by Berigan was taken over to pen 41 containing “white faced 
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calves” for which Berigan Brothers was asking “21”. At 9:15, 
Bowman said that he went back to the first alley where Monroe 
was still trading with Al Berigan, where “they had gone 
through the cattle evidently several times” and were going back 
and forth and Monroe would leave the alley then Al would 
join him and they would come back again. Also about 9:30 
Frank Berigan, Sr., “got in on the discussion...” (Tr. 420). 
Bowman said that about 9:30 a young man came into the Beri- 
gan Brothers alley from the high walk and looked at the yearling 
steers in pen 69 and indicated an interest in the steers. He 
asked who the salesman was and Bowman pointed to Al Berigan 
and the young man walked over to Berigan, had a discussion 
with him, and “immediately left and went back on the high 
walk” (Tr. 421). Bowman said he caught up with him and 
asked if he was interested in that pen of cattle. The young 
man wanted to know if Bowman “was from up on the hill,” 
and said he was trying to buy that lot of cattle “but he had 
been informed that they were sold” (Tr. 421). The man identi- 
fied himself as L. J. Staberl of Audubon, Iowa. Bowman said 
that Staberl told him that he was interested in about 70 steers 
weighing in the neighborhood of 700 pounds (Tr. 421). Bow- 
man further testified that when he returned to the alley from 
his conversation with Staberl, Taylor of the Monroe and Taylor 
firm went into the Berigan alleys and had quite a discussion 
with Monroe. He said that Taylor informed Monroe that he 
had bought three or four lots from another firm and had “got 
a turn off.” Bowman said that “Monk told Mr. Taylor that he 
had bought two loads at 19, that is, pens 68 and 69, and he 
said 68 was the best lot but he bought 69 so that he could get 
68. He was still trading on two pens down the alley, which 
were evidently pens 70 and 72,” Bowman further testified that 
Monroe then went to the first alley and looked over the heifers 
again, and bid “17 and a quarter to Al on the heifers in pen 
26 and then went back to the main alley and bought the two 
remaining lots of steers in the alley and then left the alley” 
(Tr. 422). About this time, Bowman said, Frank Berigan, Jr., 
came to him and wanted to know if he was still interested in 
the calves. Bowman told him that he would like to look at the 
yearlings first, to which Frank Berigan, Jr., said, “hasn’t Al 
shown you the yearlings yet?” (Tr. 422). After this Bowman 
went to Al Berigan and asked him about the steers and was 
told that four lots had been sold at “19” and one pen of heifers 
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at “18” but that the second pen was unsold and he wanted 
17-14 for that pen. Bowman said that he asked Berigan “if he 
would let me sort off one load out of pen 26” to which Berigan 
replied he would “rather not as they would be too high that 
way” (Tr. 423). Bowman explained that this conversation took 
place at 10:00 when the trading was completed. Bowman fur- 
ther said that he followed the cattle to the scale house and 
watched their being weighed. After the cattle left the scale, 
Bowman went to the Monroe and Taylor firm’s alleys to see 
whether said firm “would price the cattle to me” (Tr. 423). 
Bowman testified that he arrived at the Monroe and Taylor 
firm’s alleys at about 10:45 and that “there was a large num- 
ber of farmers there at that time.” He said that two of the 
men whom he had seen in the Berigan alleys were in the Monroe 
and Taylor firm’s pens looking over the cattle, and that he 
asked one of the feeders what Monroe and Taylor were asking 
for the cattle and was told “20-14.” Bowman said that Taylor 
priced to him the 52 head which came out of the Berigan pen 
68, at 2014, but said that he would shave the price a little if 
he would take the 43 head which came out of the Berigan pen 
69 (Tr. 423-424). 

L. G. Staberl, a farmer-feeder from Audubon, Iowa, testified 
that on October 31, 1955, he had gone to the stockyard to buy 
cattle and arrived there at about 8:30 and after looking at cat- 
tle in the pens of the two other commission firms, had gone 
to the Berigan alleys and looked at pens of steers. He said that 
he looked over some of the yearling steers and then talked to 
one of the salesmen and asked him what Berigan Brothers 
was asking for the cattle, and “he said they were sold” (Tr. 
347). It was then about 9:30 in the morning, he said. Staberl 
stated that after leaving the Berigan alleys he had a conversa- 
tion “on the walk” with Don Bowman, whose identity he didn’t 
ascertain “until about two weeks ago” (Tr. 348; 351). Upon 
cross-examination, Staberl testified that he didn’t ask the Beri- 
gan representative to whom the cattle had been sold, nor for 
how much (Tr. 350). In answer to a question as to whether 
he could have bought the cattle in which he had indicated an 
interest from a trader, he said, “I don’t like to do business with 
them” and that it “just depends what the situation is” as to 
whether he would pay a quarter more for livestock to get them 
from a dealer (Tr. 350). 

Orval Weimers, a livestock feeder from Melbourne, Iowa, testi- 
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fied that on October 31, 1955, he went to the stockyard ac- 
companied by Wilbur Witt and Howard and Wayne Buck for 
the purpose of buying feeder cattle. He said that they arrived 
at the stockyard early, went to “Lindley’s’, and when they 
didn’t see any cattle that they liked, they went to the Berigan 
alleys where they “happened to spot some cattle there that I 
did like.” The cattle in the Berigan alleys were yearling steers 
and there were “over ninety head” (Tr. 353). He inquired as 
to who was selling the yearling steers and was told “a Mr. 
Berigan,” who was pointed out to him (Tr. 353). Berigan, he 
said, was with a trader on a horse and he was told that “the 
man on the horse had first chance, and that I would have to 
wait until he was through to get the price on those particular 
cattle’ (Tr. 354). Weimers said that they waited and that 
“this man on the horse left about three or four different: times 
and I thought he had left the pens, and then I would have a 
chance to have the cattle priced to me, but he would come 
back” and that he “waited in Berigan’s pens over an hour” 
(Tr. 354). He also said that “this man on the horse” bought 
the cattle and added that “before he had purchased them I 
asked him what he was going to take for them if he got them 
and he said he would have to wait and see what he paid for them 
but he would give me first chance and he told me his name 
was Monroe” (Tr. 354). Weimers added that Monroe bought 
the cattle at 19 cents. After Monroe had bought the cattle 
Weimers said they went up to Monroe’s yards and waited for 
the cattle to come up and they negotiated with Monroe for 
the purchase of the cattle and that Monroe priced them at 
“20.50 for the light end and 19.75 for the heavy...if I took 
all of them” (Tr. 355). Weimers further testified that he was 
interested in all of them and “offered him $19.50 and we would 
just use the same weights” (Tr. 355). In conclusion Weimers 
said that “I have never been able to purchase cattle... firsthand. 
It has always been from the traders up on the hill’ despite 
the fact that he would rather buy his cattle firsthand (Tr. 356). 
On cross-examination Weimers said that he arrived at the Beri- 
gan alleys about 10 minutes after the market opened and that 
the cattle in which he was interested were then being “traded 
on” by Monroe (Tr. 356-357). He said that he had offered 
Monroe $19.50 for the cattle after Monroe had purchased them 
from Berigan Brothers but that he didn’t buy them because 
Monroe wanted $19.75 (Tr. 357). On redirect examination, he 
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said that on that same day, after he had turned down the 
Monroe demanding price of $19.75 on the cattle, he bought 68 
head of other cattle at the stockyard at ‘19.80” (Tr. 358). 


Wilbur Witt, a farmer-feeder from Melbourne, Iowa, testi- 
fied that he was the “Mr. Witt” to whom Weimers had referred 
in his testimony and that he had accompanied Weimers to the 
stockyard on October 31, 1955. He corroborated Weimers’ testi- 
mony. He said he was with Weimers when he went to Al Beri- 
gan; and that “this other man was there and was trading on 
them” and that “we stuck around there, oh, quite some time” 
(Tr. 359-360), adding that “this trader would go out of the 
lot, and either Mr. Berigan would call him back or else he 
would holler back to Mr. Berigan and then he would come back. 
They did that three or four times, and finally they were sold 
to this trader” (Tr. 360). The sale occurred approximately an 
hour later, he said. He also testified, as had Weimers, that 
Weimers had priced the cattle in the Monroe and Taylor alleys 
and that Weimers had offered $19.50 but that the trader hadn’t 
accepted that offer, “so we left” (Tr. 360). 

Loel Good, a livestock feeder from Ogden, Iowa, testified 
that on October 31, 1955, he “spotted a couple of good pens of 
cattle” in the Berigan alleys and he “hung around in that par- 
ticular alley to see if I could get a chance at one of the sales- 
men.” He also testified that at about 8:15 he talked to Frank 
Berigan, Sr., and asked him if “he would give me a crack at 
those cattle” and inquired as to whose cattle they were. Beri- 
gan informed him that they were the “Crossfive cattle from 
Gordon, Nebraska” (Tr. 372). Good explained that Berigan told 
him “just tickle me in the right spot and you will buy some 
cattle’ (Tr. 373). He said that right after the market opened 
Al came with Monk Monroe and that “they looked at the cattle 
right down the line, practically every pen of cattle, I would 
say,” including the Crossfive cattle (Tr. 373-374). He also said 
that he “slipped up to Al and on the side, when I thought I 
had a chance, said ‘I’m interested in the cattle, those Crossfive 
cattle’ ”’ (Tr. 374). He said that Al Berigan and Monroe “dick- 
ered back and forth quite a little. Finally Monk bought the 
cattle’ (Tr. 374). He further testified that there were other 
people in the Berigan alley during the time that Monroe was 
looking at the cattle, and that during such time he had a con- 
versation with the manager of the Crossfive company, Ross, 
who inquired as to whether he was interested in feeder cattle. 
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Good said he replied that he was interested “in those particular 
pens over there’ whereupon Ross told him that those were 
owned by the company he represented (Tr. 374). After the 
cattle were sold to Monroe, Good said he “followed them to the 
hill” and while there got into a conversation with Orval Weim- 
ers who informed him of the price the Monroe and Taylor 
firm was asking for the cattle. Good explained that he likes to 
buy his cattle firsthand and does so whenever he can (Tr. 375). 
He said that he was perturbed about the practices of selling 
stocker and feeder cattle at the stockyard, stating that he 
could buy the odds and ends and the poorer grades of cattle 
but that he was unable to buy good cattle, concluding that he 
was so disgusted with the situation that “I’m never coming out 
again” (Tr. 376). Upon cross-examination, Good said that he 
‘“‘never left the place. I stayed right there” until the cattle were 
sold, and that it was his belief that Monroe had bought all of 
the Crossfive cattle “except four or five odds and ends, which 
I believe were thrown out of the bunch” (Tr. 378). He testified 
that he saw no one dealing with Frank Berigan other than 
Monroe, despite the fact that there were some others in the pens 
who appeared interested in the cattle. He testified that Ross, 
the manager of Crossfive, had indicated to him that he was 
dissatisfied with the manner in which the cattle were being sold 
(Tr. 379), and that while he was talking to Ross, Troxel, a 
member of Berigan Brothers and a respondent in this pro- 
ceeding, went up to Ross and asked Ross whether his cattle 
had been sold, to which Ross answered “Yes...here’s a man 
who was interested in the cattle but you guys—it seems like 
you like to sell them to the man on the hill” (Tr. 380). Good 
again stated that before the cattle were sold he had gone to 
Frank Berigan, Sr., and asked to “get in” on the cattle and 
that such request had been made a little before 8:30 in the 
morning. Finally, Good explained that he had been requested by 
Hopper in September to go to the stockyard to “make an honest 
effort to try to buy cattle.” At the time Hopper talked to Good 
he was in the market for feeder cattle. However, he explained 
that between the time Hopper requested him to go to Omaha 
and October 31, 1955, he had bought seven carloads of cattle 
and, therefore, was not interested in buying cattle for his own 
feed lot on that particular occasion (Tr. 388-389). 


Oscar Muse, an accountant assigned to the Omaha office of 
the Packers and Stockyards Branch, identified Complainant’s 
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Exhibit 5 and stated that it was a copy of an account of sale 
showing the sale by Berigan Brothers of 126 head of livestock 
consigned by the Crossfive Cattle Company of Gordon, Ne- 
braska. He said that the account of sale showed the sale of 
three drafts out of the said consignment to Monroe and Taylor 
on October 31, 1955. The exhibit shows that the Monroe and 
Taylor firm purchased the 95 steers at $19 per hundredweight. 
Muse further testified that the copy of the account of sale had 
been made by him from information obtained from the records 
of Berigan Brothers (Tr. 152). Several other of complainant’s 
witnesses gave testimony of a general nature concerning their 
experiences in buying stocker and feeder cattle at the stock- 
yard. 


Berigan Brothers’ Buying Services 


Robert McCoy, a marketing specialist employed by the Pack- 
ers and Stockyards Branch, stated that Complainant’s Exhibit 
11 was prepared from information obtained “from the records 
of the Berigan Commission Company, the accounts of purchase 
for the period of September, October and November (1954), 
and also from the records of various dealers...from which 
the firm purchased these livestock” (Tr. 138). The exhibit, he 
said, is a tabulation of the purchases of stocker and feeder cat- 
tle and calves purchased by Berigan Brothers on order for the 
said three-month period September—November 1954, and McCoy 
explained that it shows that Berigan Brothers purchased 1,293 
head of stocker and feeder cattle to fill purchase orders on a 
commission basis for various persons, and that of the 1,293 
head, 1,098 head, or 84.9 percent, were purchased from market 
dealers and only 195 head, or 15.1 percent, purchased from 
market agencies (Tr. 141). McCoy pointed out that in making 
these purchases Berigan Brothers purchased 813 head out of 
the 1,098 head purchased from dealers on a transfer of weight 
basis and purchased 743 head or 91.4 percent of the 813 head 
on the same day that they were purchased by the dealers (Tr, 
141). 

McCoy then identified Complainant’s Exhibit 12 Series, and 
explained that Complainant’s Exhibit 12 was a copy of an ac- 
count of sale in the Berigan Brothers records showing the sale 
by that market agency of livestock consigned to it by John 
Reker of Pine Bluffs, Wyoming, on November 8, 1954. McCoy 
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said that out of this consignment, 24 calves weighing 6,715 
pounds were sold to respondent Ralph Tetrick at a price of $21 
per hundredweight. He. identified Complainant’s Exhibit 12A 
as a copy of the bill that Berigan Brothers submitted to Tetrick 
covering the sale to him of the 24 Reker calves and other 
livestock sold by Berigan Brothers to Tetrick (Tr. 142). McCoy 
testified that Complainant’s Exhibit 12B is a copy of an account 
of purchase “taken from the records of the Berigan Commission 
Company showing that they bought for the account of Joe 
Yockem. of McClelland, Iowa, on November 9, 1954, 24 head 
of calves weighing 6,717 pounds at $21.50 per hundredweight 
from R. Tetrick and these calves were purchased on a transfer 
of weight basis” and that the bottom half of the exhibit was 
“a copy of the bill from R. Tetrick to Berigan Brothers for 
the 24 calves purchased by Berigan from Tetrick” (Tr. 142- 
143). He explained a notation appearing on the bottom of the 
bill from Tetrick to Berigan, saying that it indicated “that 
Tetrick was selling the calves to Berigan on a transfer of 
weight basis” (Tr. 143). Finally, McCoy said that Tetrick, on 
the sale of the Reker calves to Berigan to fill the purchase order 
from Yockem, received a markup of 50 cents per hundredweight 
(Tr. 143; Complainant’s Exhibit 12). 


FINDINGS OF FACT 


1. The Union Stock Yards, Omaha, Nebraska, was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. (a) Respondents Frank A. Berigan, J. M. Troxel, Harry 
Jensen, and Frank A. Berigan, Jr., partners, d/b/a Berigan 
Brothers Livestock Commission Company, were registered with 
the Secretary as a market agency to buy and sell livestock on 
a commission basis at the stockyard from March 4, 1954, 
through February 8, 1955. In February 1955, the registration 
was changed to include Bernard L. Berigan as a partner in the 
Berigan Brothers Livestock Commission Company. On February 
10, 1955, respondents Frank A. Berigan, Frank A. Berigan, 
Jr., J. M. Troxel, Harry Jensen and Bernard L. Berigan, part- 
ners, d/b/a Berigan Brothers Livestock Commission Company, 
registered with the Secretary as a market agency to buy and 
sell livestock on a commission basis at the stockyard. Said re- 
spondents presently are registered as last indicated above and 
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will hereinafter be referred to collectively as Berigan Brothers. 

(b) Respondent Morton L. Degen is registered with the 
Secretary as a dealer to buy and sell cattle for his own account 
at the stockyard, and at all times mentioned herein was so 
registered. 


(c) Respondent Edward D. Dunning is registered with the 
Secretary as a dealer to buy and sell cattle for his own account 
at the stockyard, and at all times mentioned herein was so 
registered. 


(d) Respondent D. M. Howard is registered with the Secre- 
tary as a dealer to buy and sell cattle for his own account at 
the stockyard, and at all times mentioned herein was so regis- 
tered. 


(e) Respondents Paul Lungren, Joel Lungren, and Ogden 
Lungren, partners, d/b/a Paul Lungren, are registered with 
the Secretary as a dealer to buy and sell livestock for their 
own account at the stockyard, and at all times mentioned herein 
were so registered. 


(f) Respondents Lester Monroe and Walter B. Taylor, part- 
ners, d/b/a Monroe and Taylor, are registered with the Secre- 
tary as a dealer to buy and sell cattle for their own account at 
the stockyard, and at all times mentioned herein were so regis- 
tered. 


(g) Respondents A. E. Ruser, N. Dale Ruser, and R. L. 
Ruser, partners, d/b/a A. E. Ruser and Sons, are registered 
with the Secretary as a dealer to buy and sell cattle for their 
own account at the stockyard, and at all times mentioned 
herein were so registered. 


(h) Respondent Ralph E. Tetrick was registered with the 
Secretary as a dealer to buy and sell cattle for his own account 
at the stockyard from December 7, 1939, until May 13, 1955, 
when such registration was made inactive. Ralph E. Tetrick 
registered on May 17, 1955, as a partner in a partnership com- 
posed of this respondent, H. S. Tetrick, and Ralph E. Tetrick, 
Jr., d/b/a Ralph Tetrick and Sons, and presently is so regis- 
tered. 


(i) Respondent Jay F. Root, d/b/a J. B. Root and Company, 
presently is registered with the Secretary as a dealer to buy 
and sell cattle for his own account at the stockyard. During 
the period mentioned herein, said respondent and his father, 
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J. B. Root, who is now deceased, were registered as a partner- 
ship doing business as J. B. Root and Company, which operated 
as a dealer at the stockyard. On December 7, 1955, respondent 
Jay F. Root changed the registration from said partnership 
registration to that of an individual. 


(j) Respondents R. E. Smith, Voy C. Smith, and Bernard 
R. Smith, partners, d/b/a R. E. Smith and Sons, are registered 
with the Secretary as a dealer to buy and sell cattle for their 
own account at the stockyard, and at all times mentioned herein 
were so registered. 


(k) Respondent John Smiley is registered with the Secretary 
as a dealer to buy and sell cattle for his own account at the 
stockyard, and at all times mentioned herein was so registered. 

(1) Respondents James J. Regan, Sr., James J. Regan, Jr. and 
Jacob S. Hess, partners, d/b/a Regan, Regan and Hess, are 
registered with the Secretary as a dealer to buy and sell cattle 
for their own account at the stockyard, and at all times men- 
tioned herein were so registered. 

(m) Respondent William West is registered with the Secre- 
tary as a dealer to buy and sell cattle for his own account at 
the stockyard, and at all times mentioned herein was so regis- 
tered. 

(n) Respondents Walter Brunken and O. Tex Welsh, part- 
ners, d/b/a Brunken and Welsh, are registered with the Secre- 
tary as a dealer to buy and sell cattle for their own account 
at the stockyard, and at all times mentioned herein were so 
registered. 


3. Berigan Brothers, at the stockyard, on September 13, 
1954, sold 69 stocker and feeder heifers consigned to it for 
sale on a commission basis by Niels Kopf of Lexington, Ne- 
braska, to Monroe and Taylor after Lester Monroe had flipped 
a coin with other dealers and won first turn to bid on stocker 
and feeder cattle in the market agency’s alleys, without con- 
sidering or receiving bids from or showing the heifers to 
Donald Hopp and M. J. Hankins, farmer-feeders who had evi- 
denced interest in the Kopf cattle before the market opened. 


4. The sales alleys of Berigan Brothers in which the 69 
stocker and feeder heifers were penned were tied up by Lester 
Monroe for a period of 1 to 1-% hours, during which time 
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Donald Hopp and M. J. Hankins, farmer-feeders who were at- 
tempting to buy the cattle firsthand, Earl Reimenschneider, an- 
other farmer-feeder who was attempting to buy them through 
the registered order-buying firms of Henry S. Luberger, and 
other interested buyers were not given an opportunity to bid 
on the heifers, notwithstanding the fact that before the market 
opened both Hopp and Hankins had indicated to representatives 
of Berigan Brothers that they were interested in purchasing 
the heifers and had requested an opportunity to bid on them, 
and Reimenschneider and his order buyer and other interested 
farmer-feeders were in the Berigan alleys waiting for an oppore 
tunity to bid on the heifers. 


5. The 69 Kopf stocker and feeder heifers purchased by the 
Monroe and Taylor firm were sold within one-half hour after 
Lester Monroe had purchased them from Berigan Brothers and 
while the heifers were still in the market agency’s sales alleys 
at a markup of 35 cents per hundredweight to order buyer 
Henry S. Luberger for the account of Earl Reimenschneider, or 
for a profit to Monroe and Taylor of $157.04. 


6. D. M. Howard and three other dealers, at the stockyard, 
on October 4, 1954, pursuant to an understanding or arrange- 
ment among themselves, flipped coins to determine the order 
or turn in which they were to look at, bid on and have the 
opportunity to buy stocker and feeder cattle in the Berigan 
alleys. D. M. Howard won first turn among the dealers. The 
flipping for turns was not controlled or supervised by a repre- 
sentative of Berigan Brothers. The commission firm, in connec- 
tion with the sale of 53 stocker and feeder heifers consigned 
to it for sale on a commission basis by Carl Sasse, permitted 
D. M. Howard to bid on the heifers in accordance with the 
turn established by Howard and the other dealers and Howard 
bought the heifers. 


7. Edward D. Dunning, Jim Monroe, a representative of 
Monroe and Taylor, Dale Ruser, a member of A. E. Ruser and 
Sons, and two other dealers, at the stockyard, on October 11, 
1954, pursuant to an understanding or arrangement among 
themselves, flipped coins to determine the order or turn in 
which they were to look at, bid on and have the opportunity 
to buy stocker and feeder cattle in the Berigan alleys. The 
flipping for turns was not controlled or supervised by a repre- 
sentative of Berigan Brothers. Edward D. Dunning, Jim Mon- 
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roe, and later Lester Monroe of Monroe and Taylor were shown 
the stocker and feeder cattle in the Berigan alleys in accordance 
with the order or turn established by these respondent dealers 
and three other dealers who had flipped coins for turns to 
bid on the stocker and feeder cattle, and the market agency 
permitted Edward D. Dunning and the representative of Monroe 
and Taylor, who had won first and second turns, respectively, 
to bid on the cattle. 


8. Dale Ruser and Lester Monroe, at the stockyard, on Octo- 
ber 12, 1954, pursuant to an understanding or arrangement be- 
tween themselves, flipped coins to determine the order or turn in 
which they were to look at, bid on and have the opportunity 
to buy stocker and feeder cattle in the Berigan alleys. The 
flipping for turns was not controlled or supervised by a repre- 
sentative of Berigan Brothers. Dale Ruser and Lester Monroe 
were shown the stocker and feeder cattle in the market agency’s 
alleys in accordance with the order or turn established between 
themselves by flipping coins for turns to bid on the cattle and 
Berigan Brothers permitted Lester Monroe, who had won first 
turn, and then Dale Ruser, who had won second turn, to bid 
on the cattle. No off-the-market buyers were present at the 
time the flipping for turns took place. 


9. On October 18, 1954, Dale Ruser, Jim Monroe, and Paul 
Lungren, at the stockyard, pursuant to an understanding or 
arrangement among themselves, flipped coins to determine the 
order or turn in which they were to look at, bid on and have 
the opporunity to buy stocker and feeder cattle in the Berigan 
alleys. The flipping for turns was not controlled or supervised 
by a representative of Berigan Brothers. The market agency, 
at the stockyard, on October 18, 1954, in connection with the 
sale of stocker and feeder cattle consigned to it for sale on a 
commission basis, gave favored treatment and priority to A. E. 
Ruser and Sons, Monroe and Taylor, and Paul Lungren by 
showing Dale Ruser, Paul Lungren, and Jim Monroe the stocker 
and feeder cattle in accordance with the order or turn estab- 
lished by them as a result of coin flipping, and permitting Dale 
Ruser, Jim Monroe, and Paul Lungren, who had won first, 
second and third turns, respectively, to bid on the cattle, with- 
out considering or receiving a bid from or showing the stocker 
and feeder cattle to Ed and Wayne Gosch, farmer-feeders who 
had indicated to a representative of the market agency before 
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the market opened an interest in purchasing these cattle and 
had requested an opportunity to bid on them. 


10. On November 8, 1954, Morton L. Degen and three other 
dealers, at the stockyard, pursuant to an understanding or ar- 
rangement among themselves, flipped coins to determine the 
order or turn in which they were to look at, bid on and have 
the opportunity to buy stocker and feeder cattle in the Berigan 
alleys. The flipping for turns was not controlled or supervised 
by a representative of Berigan Brothers. This commission firm, 
at the stockyard, on November 8, 1954, in connection with the 
sale of stocker and feeder cattle consigned to it for sale on a 
commission basis, gave favored treatment and priority to Mor- 
ton L. Degen by showing him the stocker and feeder cattle in 
accordance with the order or turn established by Degen and 
three other dealers who had flipped coins for first turn to bid 
on the cattle, and permitting Degen, who had won first turn, 
to bid on the cattle, without considering or receiving a bid from 
or showing the cattle to a Mr. Kasperbauer and his son Wayne 
Kasperbauer, farmer-feeders who had indicated to a representa- 
tive of the market agency before the market opened an interest 
in purchasing the stocker and feeder cattle and had requested 
an opportunity to bid on them. 


11. On November 15, 1954, Ralph E. Tetrick and three 
other dealers, at the stockyard, pursuant to an understanding 
or arrangement among themselves, flipped coins to determine 
the order or turn in which they were to look at, bid on and 
have the opportunity to buy stocker and feeder cattle in the 
Berigan alleys. The flipping for turns was not controlled or 
supervised by a representative of Berigan Brothers. The market 
agency, at the stockyard, on November 15, 1954, in connection 
with the sale of 144 stocker and feeder calves consigned to it 
for sale on a commission basis by K. H. Hull of Gordon, Ne- 
braska, gave favored treatment and priority to respondent Ralph 
E. Tetrick in accordance with the order or turn established 
by Tetrick and three other dealers who had flipped coins for 
turns to bid on the stocker and feeder calves and permitted 
Tetrick, who had won first turn, to bid on the calves without 
considering or receiving bids from or showing such calves to 
M. G. Bork and Ray Campbell, farmer-feeders who had indi- 
cated to a representative of the market agency an interest in 
purchasing the calves and had requested an opportunity to bid 
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on them, or from other interested persons. Glen Porter, a regu- 
lar farmer-feeder customer of Berigan Brothers who came to 
the market on November 15, 1954, as a result of such firm’s 
solicitation and invitation with respect to the Hull cattle, was 
the first person to have an opportunity to bid on the livestock 
and he purchased 134 head from the consignment of 144 stocker 
and feeder cattle later in the day. 


12. On May 9, 1955, John Smiley and three other dealers, 
at the stockyard, pursuant to an understanding or arrangement 
among themselves, flipped coins to determine the order or turn 
in which they were to look at, bid on and have the opportunity 
to buy stocker and feeder cattle in the Berigan alleys. The 
flipping for turns was not controlled or supervised by a repre- 
sentative of Berigan Brothers. No off-the-market buyers were 
present at the time of flipping for turns. Respondent John 
Smiley was shown the stocker and feeder cattle in the market 
agency’s pens in accordance with the order or turn established 
by him and three other dealers who had flipped coins for first 
turn to bid on the cattle, the Berigan Brothers permitted Smiley, 
who had won first turn, to bid on the cattle before any other 
dealers. 


13. William West, Roy Smith, a member of R. E. Smith 
and Sons, and Walter Brunken, a member of Brunken and 
Welsh, in one group, and Paul Lungren, a member of the Paul 
Lungren partnership, Walter Taylor, a member of Monroe and 
Taylor, John Smiley, and Jim Regan, Jr., a member of Regan, 
Regan and Hess, in another group, at the stockyard, on Septem- 
ber 6, 1955, pursuant to an understanding or arrangement 
among themselves, flipped coins to determine the order or turn 
in which they were to look at, bid on and have the opportunity 
to buy stocker and feeder calves and yearlings, respectively, in 
Berigan Brothers alleys. The flipping for turns was not con- 
trolled or supervised by a representative of Berigan Brothers. 
The market agency, at the stockyard, on September 6, 1955, in 
connection with the sale of stocker and feeder calves consigned 
to them for sale on a commission basis, gave favored treatment 
and priority to respondent Roy E. Smith by showing him the 
the stocker and feeder calves in accordance with the order or 
turn established by Smith, West and Brunken, who had flipped 
coins for first turn to bid on such calves, and permitting Smith, 
who had won first turn, to bid on such calves without consider- 
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u- § ing or receiving a bid from or showing such calves to L. G. 
to § Biccard, a farmer-feeder who had indicated to a representative 
vs — of the market agency before the market opened an interest in 
as purchasing the calves. Paul Lungren was shown the stocker 
ck i and feeder yearlings in the market agency’s pens in accordance 
er with the order or turn established by this respondent and re- 


spondents Taylor, Smiley, Ruser, and Regan, who had flipped 
coins for first turn to bid on the yearlings, and Berigan 


supervised by a representative of Berigan Brothers. This market 
agency, at the stockyard, on October 31, 1955, sold 95 stocker 
and feeder cattle consigned to it for sale on a commission basis 
| by the Crossfive Cattle Company, Gordon, Nebraska, to Monroe 
and Taylor, after Monroe had flipped a coin for first turn to 
bid on stocker and feeder cattle in the Berigan alleys with two 
other dealers and won first turn, without considering or re- 
ceiving bids from or showing such cattle to Loel Good and 
Donald L. Bowman who, prior to the opening of the market, 
had indicated to a representative of Berigan Brothers that 


: Brothers permitted Lungren, who had won first turn, to bid 
o on the cattle before the other respondent dealers. 
y 14. Berigan Brothers, at the stockyard, on October 24, 1955, 
le | in connection with the sale of stocker and feeder cattle con- 
a signed to them for sale on a commission basis, gave favored 
ref treatment and priority to J. B. Root and Company, Monroe 
n and Taylor, and the Paul Lungren partnership by showing a 
ot representative of the Root firm, Pat McMahon, a representative 
d of the Lungren firm, and Jim Monroe, a representative of the 
t Monroe and Taylor firm, in that order, in accordance with the 
r, order or turn established by these respondents, the stocker and 
r | feeder cattle and permitting such representatives to bid on the 

i cattle without considering or receiving a bid from or showing 

the cattle to John Miller, Jr., a farmer-feeder who had indi- 

: ‘ cated to a representative of Berigan Brothers before the market 
1 | opened an interest in purchasing such livestock. 
1 15. On October 31, 1955, Lester Monroe and two other 
= dealers, at the stockyard, pursuant to an understanding or ar- 
rangement among themselves, flipped coins to determine the 
t order or turn in which they were to look at, bid on and have 
i | the opportunity to buy stocker and feeder cattle in Berigan 
Brothers alleys. The flipping for turns was not controlled or 
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they were interested in purchasing the cattle and had requested 
an opportunity to bid on them. 


16. The sales alleys of Berigan Brothers in which the 
Crossfive cattle were penned were tied up by Monroe for a per- 
iod of approximately an hour, during which time Orval Weimers, 
L. J. Staberl, and Wilbur Witt, farmer-feeders, and other in- 
terested buyers were in the Berigan alleys waiting for an op- 
portunity to bid on the cattle. Orval Weimers, one of the 
farmer-feeders who had indicated to Berigan Brothers that he 
was interested in bidding on the Crossfive cattle negotiated 
with Monroe for the purchase of the 95 steers even before 
Monroe had actually purchased them and shortly after the steers 
were penned in Monroe and Taylor’s alleys made an offer of 
$19.50 for the cattle or 50 cents per hundredweight more than 
the consignor received from Monroe. 


17. The turn system, as it operated at the stockyard during 
the period September 1, 1954, through November 8, 1955, was 
of immediate and regular financial value to respondent dealers, 
the value to the individual respondent dealers of such turn 
system varying from day to day but ranging from a few cents 
to as much as $3.50 per hundredweight. 


18. Farmer-feeders, dealers who were not members of the 
traders exchange, market agencies which bought on commission 
only, generally referred to as straight order buyers, and mar- 
ket agencies registered to buy and sell on commission, generally 
referred to as commission firms, were excluded from partici- 
pating in the determination of the order or turns established 
by respondent dealers under the turn system in operation at 
the stockyard during the period August 1, 1954, through No- 
vember 8, 1955. 


19. Section 2 of Rule 21 of the Rules and Bylaws of the 
Omaha Live Stock Traders Exchange provides as follows: 


“Any registered buyers, members of this Exchange, in 
main alley leading to Commission firms’ pens at regular 
opening hour of the market shall be entitled to considera- 
tion and may determine their turns by flipping a legal 
United States coin. After the first, second and third turns 
shall have been determined, all other buyers shall leave 
the alley and those holding second and third turns remain 
outside the alley until number one is through trading. No 
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collusion of any kind shall be used to gain advantage of one 
over the other, nor shall the winner give or sell his turn to 
any other buyer. It is the intent of this rule to promote 
fairness in every way and any complaint referred to the 
Board of Directors will be investigated. Only one (1) reg- 
istered buyer from any one firm may determine a turn at 
the regular opening hour of the market as herein provided.” 


Prior to 1930, market dealers established turns among them- 
selves to look at and bid on livestock in the commission firms’ 
pens on a first-come-first-served basis. All traders on the market 
were required to meet at a designated point away from com- 
mission firms’ pens fifteen minutes before the market opened. 
A whistle was blown, and the dealers on horseback or on foot 
would then rush to the alleys of the commission firms where 
the livestock they were interested in were located. Some dealers 
were pushed aside by dealers on horseback and the good walker 
or the trader who had a good walking horse was generally 
first at the alley in which he was interested. At a regular 
meeting of the membership of the traders exchange in 1930, it 
was unanimously decided to adopt a system of flipping for turns 
instead of the chaotic system then in use. 


20. Berigan Brothers, at the stockyard, during the month 
of October 1953, in filling orders for the purchase of stocker 
and feeder cattle on a commission basis, purchased 98 percent 
of the stocker and feeder cattle from registered dealers. 


21. Berigan Brothers, at the stockyard, during the period 
September 1 through November 30, 1954, in filling orders for 
the purchase of stocker and feeder cattle on a commission basis, 
purchased 1,098 head of stocker and feeder cattle out of a total 
of 1,293, or 84.9 percent of their total purchases, from regis- 
tered dealers, the majority of whom are respondents in this 
proceeding. A major portion of the purchases from these dealers 
was made by Berigan Brothers on a transfer of weight basis 
at a markup ranging from 25 cents per hundredweight to $3.50 
per hundredweight, or an average profit of 35 cents per hundred- 
weight, on the same day that the dealer had purchased the 
cattle. 


22. Berigan Brothers, on November 8, 1954, sold 24 calves 
which had been consigned to them for sale on a commission 
basis by John Reker, Pine Bluffs, Wyoming, at $21 per hun- 
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dredweight to Ralph E. Tetrick. On the following day Berigan 
Brothers purchased the 24 calves from said dealer on a transfer 
of weight basis at a markup of 50 cents per hundredweight to 
fill an order from Joe Yockem, McClelland, Iowa, for the pur- 
chase of calves on a commission basis. 


23. Berigan Brothers, during the period August 1 through 
October 31, 1955, in filling orders for the purchase of stocker 
and feeder cattle on a commission basis, purchased 649 head 
of stocker and feeder cattle, of which 411, or 63.3 percent of 
their total purchases, were bought from registered dealers. A 
major portion of such purchases was made from respondents 
in this proceeding. 


CONCLUSIONS 
I 


At the outset, it may be well to set forth briefly some general 
principles with respect to the legality of a “turn system” in 
the sale of stocker and feeder livestock. It is clear that a “turn 
system” with respect to stocker and feeder livestock based upon 
flipping for turns to bid on such livestock participated in solely 
by livestock dealers who are members of a traders exchange, 
which system is recognized by a commission firm or market 
agency as establishing the order of showing and bidding on 
stocker and feeder livestock in the presence of other potential 
customers constitutes a violation of sections 304, 307, and 
312(a) of the act (7 U.S.C. 205, 208 and 213(a) ) by such 
commission firm and of section 312(a) by the dealers involved 
therein. United States v. Swift & Company, 52 F. Supp. 476 
(D. Colo. 1943) ; In re Fulton-Foxley & Company, 15 A.D. 900 
(1956). See also In re Steele-Siman & Company, 11 A.D. 591, 
596 (1952); Reilly v. Steele-Siman & Company, 11 A.D. 584, 
589-590 (1952). Such a system is the antithesis of free com- 
petitive bidding, is unreasonable and unjust and unreasonably 
discriminates against the other patrons of the market inter- 
ested in stocker and feeder livestock, such as farmers, order 
buyers and dealers who are not members of the traders ex- 
change. In the sale of stocker and feeder livestock by Berigan 
Brothers Livestock Commission Company and by market agen- 
cies generally at the stockyard, only one customer is shown a 
pen of livestock at a time. While the salesman of the market 
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agency is showing livestock to a prospective customer, no one 
else may enter the pen or pens tied up by such customer so that 
the holder of the first turn, for example, is given the exclusive 
right to bid on the cattle he is being shown. If the bid is ac- 
cepted by the commission firm, the deal is closed and the live- 
stock cannot subsequently be offered or sold to a higher bidder 
by the commission firm. If the holder of a turn leaves the cattle 
without buying them his bid is generally considered to be 
withdrawn when it is rejected by the market agency. The 
commission firm must exercise its judgment in determining 
whether a bid should be accepted as representing the market 
value of the livestock and the record is replete with testimony 
to the effect that the commission firm should accept the first 
bid which it considers to represent market value rather than 
run the risk of rejecting such bid in favor of a later bid which 
might be lower. This method of livestock marketing places a 
premium on the order or turn in which buyers are shown and 
may bid on livestock and a “turn system” which, for example, 
automatically results in giving dealers who are members of a 
traders exchange the first, second and third turns to see and 
bid on stocker and feeder livestock where other interested 
buyers are present is patently invalid. Respondents do not con- 
trovert this conclusion, but allege, in effect, that the “turn 
system” at Omaha with respect to the sale by Berigan Brothers 
of consigned stocker and feeder livestock does not operate in 
this fashion. 


Even in the absence of market patrons other than dealers 
who are members of the traders exchange, such a turn system 
constitutes a failure to perform reasonable stockyard services 
and an unreasonable and unfair practice on the part of the 
market agency in violation of sections 304, 307 and 312(a) of 
the act where such agency does no more than acquiesce in the 
turns established thereby. It is incumbent upon a commission 
company, pursuant to its fiduciary duty to its principal, to ex- 
ercise judgment in the selection of its customers. It is for the 
commission company to determine the turn in which it will 
show livestock to potential purchasers. To have such turn de- 
termined by one class of customers, that is, by traders, without 
employing its judgment in considering the desirability of po- 
tential customers is to abrogate its function, to constitute, in 
effect, a breach or nonperformance of its fiduciary duty to its 
principal and a failure to perform properly a service for which 
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it is receiving compensation. The commission company is not 
furnishing reasonable stockyard services when it automatically 
accepts the order of turns established by dealers. It was testi- 
fied and it is recognized that in some instances no apparent 
differences exist between competing dealers for purposes of 
selecting the order in which such dealers are to be shown 
stocker and feeder livestock. However, it is for the market 
agency to determine when the flipping of a coin is appropriate 
to establish turns and it is for the market agency, when such 
method is employed, to exercise supervision and control thereof 
in the performance of its duties to its principal, the shipper 
of stocker and feeder livestock. In addition, the dealers par- 
ticipating in such an arrangement and acquiescing in the com- 
mission firm’s automatic acceptance of the order of turns 
established thereby restrain competition among themselves and 
engage in an unfair practice in violation of section 312(a) of 
the act. 


Dealers, by flipping among themselves in the absence of other 
market patrons and, in fact, by flipping among themselves when 
other patrons of the market are present, and when the com- 
mission company does not automatically adopt the order of 
turns established by such flipping, do not appear to be guilty 
of violations of the act. There remains, however, that part of 
the rule of the traders exchange at Omaha which requires that 
all dealers other than those who won first, second and third 
turns as a result of the flipping of a coin leave the alley of the 
commission firm where such flipping took place. This require- 
ment appears to eliminate or restrict unreasonably competition 
among the dealers. August E. Ruser, President, Omaha Live 
Stock Traders Exchange, testified that if seven dealers flip for 
turns, under the rules of the exchange, the dealers who have 
turns ‘4, 5, 6 and 7” have to leave the alley. He said further 
that “...I think one thing that has not been brought out is 
the fact that the more buyers or prospective buyers there 
are—the thing I want to point out is this—there is a psycho- 
logical effect that it has on the salesman, and also the buyer, 
for that matter, and I think that psychology has a lot to do in 
selling and in buying. For instance, if there were 7 or 8 men 
outside, why it naturally would encourage the salesman to hold 
up his prices, and I think that, for that matter, when a sales- 
man sees 7 or 8 or 9 out there flipping, it does have that effect. 
Then the psychology also comes in on the buyer, and this points 
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toward the first buyer. I think that the first buyer, when he goes 
in on a pen of cattle, when he knows that he has flipped with 
6 or 7 fellows, and they are all anxious to buy that one certain 
kind of cattle...I think that it has a psychological effect on 
him, whereby, if he wants the cattle, he is going to go out, if 
he is first bidder, and he is going to bid the full strength of 
the market on those cattle—if he wants them. It is possible, 
before he leaves—and I know that it has ofttimes been my case, 
when I happen to be first on cattle, I will, if I want those cattle, 
and I know there are 3 or 4 other fellows that possibly could 
come up after the second or third turns and take their turns, 
I am going—and I have ofttimes given 25 to 40 cents a hun- 
dred more for cattle than I really wanted to give, than I really 
thought was the value of the cattle.” The reasons given by 
Ruser for this restriction condemn it. It is apparent from his 
testimony that the requirement that all dealers other than those 
who won first, second and third turns leave the alley does not 
constitute a reasonable measure to protect against destructive 
practices but unreasonably restrains competition and tends to 
affect prices for stocker and feeder livestock at the stockyard. 


II 


It is undisputed that the respondent dealers, during the period 
September 1, 1954, through November 8, 1955, flipped coins 
to determine among themselves the order or turn in which they 
were to look at, bid on, and have the opportunity to buy stocker 
and feeder cattle consigned for sale to Berigan Brothers. Hop- 
per testified that on three occasions during the period October 
4, 1954, through October 24, 1955, he observed certain of re- 
spondent dealers flipping coins to determine the order or turn 
in which such dealers were to bid on and have the opportunity 
to buy stocker and feeder cattle from Berigan Brothers. Bier- 
man gave similar testimony to the effect that he witnessed cer- 
tain of respondent dealers on five different occasions during 
the period October 11, 1954, through September 6, 1955, flip 
coins to determine and establish the order or turn in which 
they were to look at and bid on stocker and feeder cattle con- 
signed to Berigan Brothers. Bowman testified that in January 
1955 he observed dealers flipping for turns to bid on livestock 
in the Berigan alleys and on October 31, 1955, observed certain 
named respondent dealers flipping for turns at the head of the 
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Berigan alleys. Donald P. Hopp, one of complainant’s witnesses, 
testified that he also witnessed dealers flipping for turns. 


The rules and bylaws of the Omaha Live Stock Traders 
Exchange, the membership of which is composed of dealers 
buying and selling livestock at the stockyard, specifically pro- 
vide for “coin flipping” by members of the exchange to deter- 
mine and establish “first, second, and third turns” for the pur- 
pose of “trading” on consigned livestock in the alleys of the 
various market agencies at the stockyard. Respondent August 
E. Ruser testified as to the “background and need for the said 
rule of the Traders Exchange” and explained why he thought 
flipping was necessary and desirable. Ruser admitted that he 
flipped for turns and respondents Lester Monroe, Edward D. 
Dunning, Jay F. Root, D. M. Howard, Paul Lungren, Ralph 
E. Tetrick, N. Dale Ruser, Walter Brunken, William Walter 
West, and J. J. Regan, Jr. made similar admissions. 


It was established by direct evidence that dealers flipped for 
a turn to be shown cattle in the Berigan alleys in each of the 
transactions involved herein with respect to the purchase of 
feeder livestock from the commission firm except for the trans- 
actions of September 13, 1954, and October 24, 1955. While no 
one saw traders flipping for turns on the Kopf cattle on Sep- 
tember 13, 1954, Lester Monroe, a dealer who was the first 
person to be shown the cattle, testified that he did not remember 
whether he flipped for a turn on such livestock. Considering the 
attractive quality of the cattle and the eagerness of feeder- 
buyers to bid on them, some of whom waited over an hour to 
bid, and the fact that it was the admitted practice of dealers 
to flip for turns, it is reasonable to assume that dealers did 
flip for a turn on the Kopf cattle and that Lester Monroe won 
the toss and the turn. For the same and similar reasons, we 
conclude that on October 24, 1955, a representative of J. B. 
Root and Company, Pat McMahon of Lungren and Son, and 
Jim Monroe of Monroe and Taylor flipped for a turn to be 
shown feeder cattle in the respondent commission firm’s alleys 
and that such flipping resulted in an opportunity to view such 
livestock in the order in which the dealers are listed above. 


III 


It appears that in the transactions involved herein with re- 
spect to the sale of stocker and feeder livestock by Berigan 
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Brothers Livestock Commission Company, the respondent deal- 
ers, pursuant to arrangements among themselves, flipped coins 
to determine the order or turn in which they were to look at, 
bid on, and have an opportunity to buy such livestock. Berigan 
Brothers recognized, relied on, and acquiesced in the order or 
turns so established by respondent dealers and the dealers who 
won the flips received favored treatment in relation to other 
patrons of the market and priority in connection with the 
commission firm’s sales of consigned stocker and feeder cattle. 
Such dealers were shown the stocker and feeder cattle and were 
given the opportunity to bid on consigned stocker and feeder 
cattle in accordance with the order or turn determined and 
established by them. Respondent dealers who won the turns 
knowingly accepted such favored treatment and priority from 
Berigan Brothers. In the absence of some compelling reason, 
such as interest in the livestock by a farmer-feeder who was 
a regular customer of Berigan Brothers, such firm with knowl- 
edge! of the flipping of a coin by dealers accepted the order or 
turns established by such flip in the determination of the order 
of showing stocker and feeder livestock consigned to it for 
sale on a commission basis. Conversely, respondent dealers an- 
ticipated that such order would be adopted by the commission 
firm and they accepted the priority established thereby. 


As illustrative of Berigan Brothers’ practice of accepting 
first the dealer who won the flip is the transaction of October 
31, 1955. On this day, three dealers flipped coins and respondent 
Monk Monroe, after winning such flip, asked respondent Al 
Berigan, “Where do we start?”. Al Berigan replied to the in- 
quiry by saying, “We'll start over here.” This occurred in the 
presence of Bowman and Good, ostensibly nondealer customers 
who evidenced an interest in the livestock consigned to Berigan 
Brothers for sale and who desired an opportunity to look at 
and bid on such livestock. Yet, Monk Monroe apparently as- 
sumed that he would be the first person shown the livestock 
and his assumption proved to be correct. This indicates a cus- 
tom or usage among the registered dealers at the stockyards who 
were members of the traders exchange and the Berigan Broth- 
ers Livestock Commission Company of flipping for turns and 
having such flip accepted by the respondent commission firm. 


1It is probable that a commission firm would be aware of the general practice of dealers 
flipping for turns at the head of its alleys and respondents admit, in their brief, that Berigan 
Brothers knew of such practice. 
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Complainant’s witnesses Staberl, Wiemers, Witt and Buck did 
not arrive at Berigan Brothers alleys until after Monroe was 
trading on the livestock and so respondent commission firm 
could not have considered them in determining who was to have 
the first opportunity to see the livestock. 


The situation is much the same in the other transactions in- 
volved herein. On September 13, 1954, two farmer-feeders, 
Hopp and Hankins, evidenced some interest in the Kopf cattle 
prior to the opening of the market, yet they were disregarded 
by Berigan Brothers in determining the order of showing the 
cattle. Rather, this respondent relied on the order established 
by the interested dealers. Respondents attempt to justify this 
action and establish the absence of discrimination by contending 
that Hopp inquired only as to the number of cattle in the pen 
and made no attempt to inform the commission company that 
he was interested in bidding on the livestock. In addition, re- 
spondents rely on the fact that Hopp stated he would not have 
paid the amount eventually received for this livestock to demon- 
strate that Berigan Brothers used proper judgment in selling 
such livestock to the first bidder for $18.50 per hundredweight. 
Respondents misconceive the duty of a commission firm in this 
situation and the basis of the complaint herein. Several wit- 
nesses testified in this proceeding that farmer-feeders lack “ag- 
gressiveness” in the purchase of stocker and feeder livestock. 
It seems to us that when a farmer shows an interest in a par- 
ticular lot of livestock, as Hopp did here by inquiring, at the 
least, as to the number of cattle contained in the pen and by 
remaining with the cattle for an extended period both before 
and after the market opened, that the commission firm has a 
duty to determine whether such farmer is a potential customer 
for this livestock. In short, a commission company cannot ig- 
nore and, according to Hopp’s testimony, cannot be indifferent 
to the farmer-feeder customer and then trade solely with deal- 
ers on the ground that no other interested parties were present. 
It would be naive, under the facts herein, to consider that Hopp 
was not a potential purchaser and that Berigan Brothers did 
not believe that he was. Hopp’s actions were certainly sufficient 
to indicate that a nonaggressive farmer was interested in pur- 
chasing the Kopf cattle and the commission firm, we are certain, 
was aware of this fact. In addition, there is no direct complaint 
in this proceeding against the market agency for selling the 
Kopf cattle to the first bidder. The fact that Hopp would not 
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have paid $18.50 per hundredweight for the Kopf livestock is 


ras : immaterial. Hopp was not given an opportunity to see or to 
rm — bid on the livestock due solely to the acceptance by the com- 
we [| mission firm of the result of the flip among dealers. This is 


the gist of the complaint herein. Respondents do not contend 
that the commission firm determined prior to selecting the per- 






a » son first to see the livestock that Hopp would not bid the market 
tle F value of the livestock. Nor does any valid reason appear in the 
ede T record as to why Hankins was not considered among the po- 
ae f tential customers and why he was not considered in determining 
eq | the turn of such customers in viewing and bidding on the live- 
sie stock. Reimenschneider appeared on the scene after the market 
ng opened and so he was not discriminated against in the showing 
an of the livestock. However, the tying up of respondent com- 
ot 8 mission firm’s sales alley by the dealer, as discussed below, con- 
a. stitutes a failure on the part of Berigan Brothers to furnish 
ve | reasonable stockyard services. 

n- : There is some ambiguity in the testimony of Henry J. Wiel- 
ng age, a farmer-feeder who attempted to purchase stocker and 
nt. feeder livestock from respondent Berigan Brothers on October 
lis | 4, 1954, as to the time when he asked this respondent’s sales- 
it- ; man for an opportunity to see and bid on such livestock. On 
g- | direct examination, Wielage testified that he discovered a bunch 
k. F of yearling heifers in which he was interested in the Berigan 
ir- | pens at about 8:45 a.m. and that about 8 o’clock he asked the 
he | salesman if he could have a chance to look at and bid on the 
by | cattle. It is apparent that Wielage saw the livestock either at 
re 7:45 a.m. and encountered the salesman at 8 o’clock or viewed 
a the livestock at 8:45 a.m. and requested an opportunity to bid 
er at about 9 o’clock. In view of Wielage’s later testimony that 
g- the salesman said he would show Wielage the cattle after he 
nt had first shown them to a man who was then coming down 
al- the alley, it appears that Wielage’s request was made at about 
at. 9 o’clock, at the time the market opened or soon after. In any 
pp event, on cross-examination Wielage testified that he had a load 
id of fat cattle on the market for sale by another commission com- 
nt pany on October 4, 1954, and that he believed that he stayed 
'r- with this load of cattle until they were sold before attempting 
n, to purchase the heifers from Berigan Brothers. This indicates 
nt that Wielage was not present at the Berigan alley at the time 
he the market opened and that he was not discriminated against 






in this transaction. However, the acceptance by the commission 
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firm of the winner of the flip among the interested dealers con- 
stitutes a violation of the act by this market agency and by 
the dealers involved in such flipping (see part I of these Con- 
clusions). Hopper testified that on October 4, 1954, other farmer- 
feeders were interested in the Sasse livestock which were pur- 
chased by D. M. Howard, the dealer who won the flip on this 
day. Wielage testified that he did not see any other farmer- 





feeders in the alley. While the other farmers may have been [ 
at Berigan’s alley before Wielage’s arrival there, it is not clear | 
that Berigan was or should have been apprised of their interest | 


in the Sasse cattle. 


It is clear that on November 8, 1954, and September 6, 1955, 


Berigan Brothers Livestock Commission Company again dis- 


criminated against interested farmer-feeders by acquiescing in | 


and relying upon the turns established as the result of coin 


flipping by dealers. The Kasperbauers on November 8, 1954, } 
and L. G. Biccard on September 6, 1955,? made timely request [| 
to see and bid on stocker and feeder livestock but were ignored | 


for no apparent reason. Instead, the dealer who had won the 
flip on the particular day in question automatically entered the 
alley of respondent commission firm and was shown the live- 
stock. Discrimination against farmer-feeders is not as evident in 
the November 15, 1954, transaction involving the Hull cattle 
as such cattle were sold to a farmer-feeder who, it appears, 
was the first person to have an opportunity to bid on these 
cattle. However, any inference of nondiscriminatory practices 


EDN 


with respect to this transaction is negatived by the fact that | 


this farmer-feeder was a regular customer of Berigan Brothers 
and came to the market that day as a result of such firm’s in- 
vitation and solicitation with respect to the livestock. After this 
farmer-feeder and, perhaps, after a second farmer-feeder who 
came to the yards at the invitation of Berigan Brothers failed 
to bid initially on the Hull cattle, the commission firm reverted 
to its practice of accepting the successful dealer although nu- 
merous farmer-feeders were present and were interested in 
these high quality cattle. Respondents’ witness, Hull, testified 


2Biccard was only interested in a pen of stocker and feeder calves and so Berigan Brothers 
did not discriminate against, and a second group of dealers who flipped coins to be shown 
stocker and feeder yearlings did not accept favored treatment over, this farmer-feeder with 
respect to the sale of such yearlings. However, the market agency violated the act by merely 
acquiescing in the turns established by the dealers in connection with the showing of the 
feeder yearlings and the interested dealers also violated the act in this transaction. (See part 
I of these Conclusions.) 
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on that two of the interested farmer-feeders other than Berigan 
by Brothers’ regular customers did get an opportunity to look at 
his livestock. This is denied by the two farmer-feeders. Even 


on- 
er. | if they did have such opportunity it occurred, for no apparent 
ur- | reason, only after the dealer who had won the flip was shown 


his | the Hull cattle and failed to purchase them. 


er- On October 24, 1955, Berigan Brothers again discriminated 
on | against a farmer-feeder, John Miller, Jr., when it ignored his 
sar | request to be shown livestock. Instead, market dealers were 
est | shown the cattle in which Miller was interested although he 


had requested an opportunity to bid before the market opened 


55 : and remained with the livestock until they were sold to the third 


om person to view them. Respondents contend that there is no di- 
: rect evidence that dealers engaged in flipping for turns on this 
7 occasion. However, it appears that flipping did occur (see part 
a II of these Conclusions). Respondents also question whether the 
. three persons who were taken into the pen to see the cattle in 
wm ' which Miller was interested were dealers. Hopper testified as 
ea / to the sequence in which potential customers entered into the 
ae _  Berigan alley and each of the persons who were shown the 
“~ | cattle was a dealer, with Jim Monroe, the purchaser of the 
eal ; livestock in question, being the third customer to see the live- 
Bitz ’ stock. Similarly, on October 18, 1954, Ed and Wayne Gosch, 
tle | farmer-feeders, were ordered out of the Berigan pens just before 
* the market opened pursuant to a rule on the Omaha market, at 
aoe which time the Gosches requested an opportunity to bid on 
nee stocker and feeder livestock contained in these pens. Yet, this 
rat request was not considered. Instead, the commission firm again 
ria relied on and acquiesced in the order of turns established by 
ra dealers as a result of coin flipping. 
_ On October 11 and 12, 1954, and May 9, 1955, in the absence 
of other market patrons, Berigan Brothers accepted the result 
led of the flipping of a coin among dealers to determine the order 
ed in which livestock would be shown to the dealers and the order 
1u- of possible bids on the livestock by such dealers. This action 
in by the commission firm constituted an abrogation of its function, 
ied a breach of its fiduciary duty to its principal, and a violation 
of the act as set forth in part I of these Conclusions. Similarly, 
_ the dealers who participated in the flip on these occasions vio- 
with lated section 312(a) of the act. (See part I of these Con- 


clusions. ) 
One of the many objectionable and unfair features of the 
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turn system involved herein is the practice of some respondent 
dealers in holding or tying up the alleys while they decide 
whether to purchase the stocker and feeder cattle in the Beri- 
gan alleys. Testimony by complainant’s witnesses shows that 
such alleys were held or tied up for unreasonable periods of 
time by respondent dealers who were already receiving priority 
and favored treatment when there were farmer-feeders and other 
buyers waiting around and wanting to bid on the livestock. In 
the Kopf transaction, the testimony of Kopf, Hopp, Reimen- 
schneider, Hankins, and even the testimony of the dealer indi- 
cates that Monroe held or tied up the Berigan alley for a period 
of an hour to an hour and a half while Hopp. Hankins, Reimen- 
schneider and others were prevented from bidding on the cattle. 
The “Crossfive” transaction presents a somewhat similar situ- 
ation. Bowman testified that Monroe held or tied up the Berigan 
alley for an unreasonable length of time. The length of time 
which a dealer or any other buyer can hold or tie up an alley 
is a matter to be controlled by the selling agency. The period 
during which an alley may be tied up depends on the particular 
conditions and circumstances in that alley on that day, of course, 
and it is for the salesman to control his alley so that it is not 
tied up by one buyer for an undue period. In the instances 
cited, Berigan Brothers failed to control its alleys and failed 
to render reasonable selling services. 


Respondents introduced testimony to the effect that farmer- 
feeders were not discriminated against but were given treat- 
ment equal to that given the dealers and some testimony was 
offered to show that farmer-feeders were taken in ahead of 
dealers. Undoubtedly equal treatment was given some farmer- 
feeders by Berigan Brothers but those farmer-feeders were 
generally regular customers of that market agency. In the 
transactions involved herein, the farmer-feeder buyer who was 
not a customer of Berigan Brothers had little chance to buy 
stocker and feeder cattle until after the dealers and Berigan 
Brothers’ farmer-feeder customers purchased their require- 
ments. Only then could the average off-the-market buyer bid on 
what was left of the cattle in the Berigan alleys. An implied 
explanation for the commission firm’s action in ignoring off- 
the-market buyers in the transactions involved herein is that 
such buyers had not established their credit with that market 
agency. A market agency does not release cattle until the 
purchaser’s ability to pay for the cattle has been ascertained. 
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mnt Dealers can and do check in a matter of a very few minutes on 


de § the abilty of their customers to pay for cattle purchased from 
ri- them. Berigan Brothers could have done the same thing. This 
iat — service is one for which Berigan Brothers is paid when it 
of charges a selling commission to the producer. Losses suffered by 
ity market agencies at the stockyard due to the failure of farmer- 
ler § purchasers to pay for livestock have been extremely small and 
In | it appears, at the least, that Berigan Brothers did not want to 
a ' be put to the trouble of checking the credit of “unknowns.” 

l- 


Respondents expressed criticism of the complainant for ask- 


iy ing farmer-feeders to assist it in making an investigation of 
- 5 the matters in issue. Such procedure is not unlawful or unethi- 
cig cal, especially in view of the fact that such farmer-feeders were 
| willing and able to purchase stocker and feeder livestock if 
an . . 
a they were given the opportunity to do so by respondent _com- 
oy mission firm. Similarly, there is nothing invidious in having a 
od Government employee, Bowman, pose as a farmer-feeder at the 
ite Berigan alleys and attempt to buy cattle in order to obtain 
a. evidence. He, too, was in a position to purchase stocker and 
ad feeder livestock and certainly no element of entrapment was 
+“ LE present in this procedure. 
led t Respondents, while recognizing that “it is within the judicial 
' power to interpret the law so as to find a specific act in viola- 
in tion of a general prohibition,” complain that the regulations is- 
“a sued under the act do not specifically declare the practices in- 
on volved in this proceeding to be invalid. This fact, in view of our 


of conclusions herein, does not relate to the question of violation 
| but concern soley the sanction, if any, to be imposed herein. (See 


a part V of these Conclusions.) 

he 

as IV 

uy Berigan Brothers Livestock Commission Company is also 
an charged with failure to render reasonable buying services in 
re- filling orders for the purchase of stocker and feeder cattle and 
on calves on a commission basis at the stockyard. During the period 
ed September through November, 1953, Berigan Brothers pur- 
ff- chased a total of 931 head of stocker and feeder cattle and 
at calves to fill purchase orders on a commission basis and 89.8 
cet percent of such livestock were purchased from market dealers. 
he During the month of October of said three-month period in 


1953, this market agency purchased 601 head of stocker and 
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feeder cattle and calves to fill purchase orders on a commission 
basis and made 98 percent of such purchases from market 
dealers. During the period September through November 1954, 
Berigan Brothers purchased 84.9 percent of the stocker and 
feeder cattle and calves which they used to fill purchase orders 
from dealers and of the 1,098 head so purchased from dealers, 
813 head were purchased from dealers on a transfer of weight 
basis and 743 head of livestock purchased on a transfer of 
weight basis were purchased on the same day that they had 
been purchased by the dealers. The evidence with respect to 
purchases by Berigan Brothers to fill orders on a commission 
basis during the fall of 1955 shows the same general situation. 
During the period August 3 through November 8, 1955, Berigan 
Brothers, in filling orders for the purchase of stocker and feeder 
cattle and calves, purchased 63.3 percent of such livestock from 
market dealers. Moreover, the major portion of such purchases 
was made from respondent dealers. 


We are not presented in this proceeding with a formal 
agreement between a market agency and a dealer by which 
the market agency obtains two commissions and the dealer a 
trading profit at the expense of customers of the market agency. 
See, e.g., In re Geo. E. Parker, d/b/a Geo. E. Parker Live Stock 
Commission Company, and Warren Berrey, 12 A.D. 952 (1953) ; 
In re Mann, Boyd and Mann, 11 A.D. 192 (1952); In re Tom 
Benson, d/b/a Fulton Commission Company, 11 A.D. 846 
(1952) ; In re Gideon Broberg, 10 A.D. 488 (1951). In addition, 
the purchase of livestock from dealers to fill purchase orders 
on a commission basis is not unlawful per se and does not of 
itself constitute a failure to perform reasonable stockyard serv- 
ices. However, as Sinclair indicated in his testimony, such a 
situation strongly points to the inference that “something is 
wrong.” The practice followed by Berigan Brothers in buying 
livestock from dealers to fill purchase orders on a commission 
basis was not an occasional occurence, did not constitute emer- 
gency buying and did not occur solely to fill rush orders. Such 
practice was not confined to a short period but has been followed 
by Berigan Brothers since, at the least, the fall of 1953. 


In explaining respondent commission firm’s buying procedure, 
Frank Berigan, Sr., admitted that as a rule he purchased the 
livestock which he used to fill orders on a commission basis 
after he had completed the sale of livestock in the firm’s sales 
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alleys. Frank Berigan, Sr., further testified that order buying 
was not the “heavy end” of the commission firm’s business. The 
practice by Berigan Brothers of buying stocker and feeder live- 
stock on order only after such firm had completed selling the 
livestock consigned to it results, of necessity, in the purchase 
of the bulk of such stocker and feeder livestock from market 
dealers. By the time Frank Berigan, Sr., began buying on 
order, a good part of the stocker and feeder livestock in the 
market that day had already been purchased by dealers from 
other market agencies. Respondents appear to believe that this 
fact in some manner justifies Berigan Brothers’ purchases of 
stocker and feeder cattle primarily from dealers. While re- 
spondent commission firm’s method of purchasing on order 
explains why dealers are the source of the bulk of the cattle 
so purchased, such method does not constitute the furnishing 
of reasonable stockyard services. 


By holding itself out to the public as an order buyer and ac- 
cepting commissions for this service, respondent commission 
firm represented, in effect, that it had the facilities and special 
knowledge and skills requisite to the proper performance of 
that function. Since order buying is a specialized type of service, 
the acceptance by Berigan Brothers of the responsibility of 
filling orders, solicited and received by it from various clients, 
created a fiduciary or agency relationship which imposed on 
such commission firm the highest degree of responsibility and 
loyalty to its principal so as to assure the filling of orders in 
circumstances most favorable to the latter. The principal is 
entitled to rely on the integrity and diligence of the buyer in 
discharging that trust. The proper fulfillment of an order 
buyer’s duty requires him to “shop around” at arm’s length 
openly in the competitive market. See, e.g., In re Degen and 
Amschler, 10 A.D. 502 (1951); In re Gideon Broberg, supra. 

A purchase of livestock from a dealer shortly after such live- 
stock have been purchased by the dealer generally involves 
payment of a dealer profit or markup for the livestock. There 
were 43 market agencies selling livestock at the stockyard at 
the time of the purchases involved herein and in order to per- 
form its functions properly the Berigan Brothers firm was re- 
quired to purchase or attempt to purchase stocker and feeder 
livestock in competition with dealers and other market patrons 
from the market agencies at the yards. Such a method of 
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purchase would probably result in lower prices to the principal 
than in the method employed by respondent commission firm. 
Berigan Brothers did not shop around for the lowest possible 
prices, but, instead, after Frank Berigan, Sr., was through 
attending to the more important part of the business, or the 
“heavy end” as he put it, he went to “the hill” and bought 
stocker and feeder livestock from dealers. In charging a full 
commission for buying services, the order buyer must perform 
such services. Berigan Brothers was required to attempt to 
purchase stocker and feeder cattle directly from the market 
agencies at the stockyard and failure to do so constitutes un- 
reasonable stockyard services and an unreasonable practice in 
violation of sections 304 and 307 of the act. 


It is not a defense to these violations to say that Berigan 
Brothers’ principals are satisfied with its services. The test is 
whether Berigan Brothers complied with the act and the regu- 
lations, and livestock purchasers located at a distance from the 
market would not necessarily be aware of the commission firm’s 
procedure in the purchase of cattle on order. Moreover, the 
added costs that accrued as a result of its method of operation 
certainly cannot be justified on the basis of the convenience of 
such method to the commission firm. Berigan Brothers’ pur- 
chases of stocker and feeder cattle represent a very small part 
of its total business and, therefore, it might want to direct its 
activities to the more important end of the business. However, 
this does not excuse the firm for its failure to render full and 
complete services in return for buying commissions charged its 
principal. When Berigan Brothers undertook to furnish buying 
services, it was under a duty to perform these services properly, 
irrespective of the percentage of its business these services 
represented. 


V 


To summarize, we have found herein that on seven occasions, 
that is, on September 13, October 18, November 8 and 15, 1954, 
September 6, October 24 and 31, 1955, the respondent dealers 
involved in such transactions, pursuant to arrangements among 
themselves, flipped coins to determine the order or turn in 
which they were to look at, bid on, and have an opportunity 
to buy stocker and feeder livestock consigned to Berigan Broth- 
ers for sale on a commission basis and that Berigan Brothers 
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5See section 403 of the act (7 U.S.C. 223). 


FRANK A. BERIGAN ET AL. 563 
Cite as 16 A.D. 503 





recognized, relied on, and acquiesced in the order or turns so 
established by the dealers although other market patrons were 
present on these days and had requested, before the market 
opened, an opportunity to bid on the stocker and feeder live- 
stock. The interested dealers were shown the stocker and feeder 
cattle and were given the opportunity to bid on consigned 
stocker and feeder cattle in accordance with the order or turn 
determined and established by them, and the dealers who won 
the turns knowingly accepted favored treatment and priority 
from Berigan Brothers in relation to other patrons of the mar- 
ket. This practice of the commission firm and the dealers in- 
volved in the seven transactions listed above constitutes a viola- 
tion of sections 304, 307 and 312(a) of the act (7 U.S.C. 205, 
208, and 213(a) ) by Berigan Brothers, and of section 312(a) 
by the dealers. (See part I of these Conclusions.) The dealers 
who flipped for turns also violated section 312(a) of the act 
on those occasions when more than three dealers flipped for 
turns and the dealers who did not win first, second or third 
turn were required to leave the Berigan alleys pursuant to 
section 2 of Rule 21 of the Omaha Live Stock Traders Exchange. 

In the transactions of October 4, 11 and 12, 1954, and May 
9, 1955, with respect to stocker and feeder livestock, and Sep- 
tember 6, 1955, with respect to yearlings, the interested re- 
spondent dealers, pursuant to arrangements among themselves, 
flipped coins to determine the order or turn in which they were 
to look at, bid on, and have an opportunity to buy the livestock 
consigned to Berigan Brothers for sale on a commission basis 
and Berigan Brothers recognized, relied on, and acquiesced in 
the order or turns so established by the dealers where no other 
interested market patrons were present. The practice of Berigan 
Brothers in this situation constitutes a violation of section 304, 
307 and 312(a) of the act by such commission firm. (See part 
I of these Conclusions.) The respondent dealers involved in 
these five transactions also violated the act. (See part I of 
these Conclusions.) In addition, to the extent that more than 
three dealers flipped for turns on these occasions and the dealers 
who did not win first, second or third turn were required to 
leave the Berigan alleys pursuant to section 2 of Rule 21 of 
the traders exchange, the dealers who participated in such 
flipping violated section 312(a) of the act. 

All respondent dealers or dealer partnerships' except Ed- 
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ward D. Dunning, D. M. Howard, John Smiley and the partner- 
ship of Regan, Regan and Hess, were involved in the seven 
transactions where other market patrons wanted an oppor- 
tunity to be shown and bid on stocker and feeder livestock and 
so, the respondent dealers, except those listed above, knowingly 
accepted favored treatment and priority as against other classes 
of market patrons from Berigan Brothers in violation of section 
312(a) of the act. However, Edward D. Dunning, D. M. How- 
ard, John Smiley and the Regan, Regan and Hess partnership 
in addition to Monroe and Taylor, the A. E. Ruser and Sons 
partnership, Morton L. Degen, Ralph E. Tetrick, and the Paul 
Lungren firm were involved in flips for turns in one or more 
of the transactions of October 4 and 11, 1954, November 8 and 
15, 1954, May 9 and September 6, 1955, where more than three 
dealers flipped for turns and the dealers who did not win first, 
second or third turn were required to leave the Berigan alleys 
in violation of section 312(a) of the act. In addition, Dunning, 
Howard, Smiley and the Regan, Regan and Hess partnership 
as well as the Paul Lungren firm, Monroe and Taylor and the 
A. E. Ruser and Sons partnership engaged in flipping for turns 
in one or more of the transactions of October 4, 11, and 12, 
1954, May 9, 1955, and September 6, 1955 (with respect to 
yearlings on this last date) in violation of section 312(a) of 
the act. 


We have also found herein that Berigan Brothers Livestock 
Commission Company violated sections 304 and 307 of the act 
by failing to furnish reasonable stockyard services and engaging 
in an unreasonable practice in filling orders for the purchase 
of stocker and feeder cattle and calves on a commission basis 
at the stockyard. 


The hearing examiner, pursuant to complainant’s suggestion, 
recommended that the respondents be ordered to cease and de- 
sist from the violations of the act charged in the complaint and 
that the registration of respondent market agency be suspended 
for a period of 5 days and the registrations of respondent 
dealers be suspended for a period of 15 days. The record indi- 
cates that the practice followed by dealers at the stockyard of 
determining turns to look at, bid on and buy stocker and feeder 
cattle by flipping coins is one of long standing and existed dur- 
ing the period involved herein at six other major stockyards. 
The practices which have been found herein to be violative of 
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ner- ff the act are not specifically declared to be invalid in the amended 
ven § regulations issued pursuant to the act in 1954 (9 CFR, 1956 
or- FF Supp., 201 et seg.). Moreover, the memorandum of the market 
and fF supervisor at the stockyard addressed to all the registrants on 
gly {| the Omaha market was not issued, and did not call for the 
ses {| elimination of the “turn system” as it existed, until after most 
ion fF of the transactions alleged in the complaint had occurred. Fur- 
w- F&F thermore, the investigation of the “turn system” was directed 
hip ff at Berigan Brothers Livestock Commission Company by chance 
ons | as it was recognized that other market agencies probably en- 
aul gaged in the violations of the act alleged herein. While this 
ore | fact does not make the practices of Berigan Brothers and the 
nd | respondent dealers any less violative of the act, such fact should 
reef be considered in determining the sanction to be imposed. In 
st, view of all these and additional facts and circumstances in the 
VS | record, we conclude that suspension of the respondents’ registra- 
ig, | tions should not be ordered. 
‘ip | 
he | ORDER 
- Each respondent shall cease and desist from engaging in the 
a practices which he, or the partnership in which he was a mem- 
of ber, has been found herein to have engaged in and which are 
E found herein to be in violation of the act. 
‘k This order shall become effective on the 20th day after the 
ot date of this order. Copies hereof shall be served upon the 
parties. 
1g 
se 
is 
(No. 5061) 
1, 
. In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
d Docket No. 344. Decided June 24, 1957. 
d 
t Modification of Rates and Charges 
- Since the parties are agreed, respondent is authorized to moaizy its schedule 
f of rates and charges and to assess the rates and charges up to and in- 
° cluding June 30, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq). 


The respondent is now operating under an order issued on 
April 19, 1957, authorizing the respondent to assess the current 
schedule of rates and charges to and including February 6, 
1958, unless changed by further order before the latter date. 


By documents filed with the Hearing Clerk on May 13, 1957, 
the respondent petitioned for authority to modify the current 
schedule of rates and charges in certain respects and to assess 
the current schedule of rates and charges, as so modified, for a 
period of two years. 


Notice of the petition and its contents was published in the 
Federal Register on June 4, 1957 (22 F.R. 3900), and, although 
interested persons were offered an opportunity to indicate a de- 
sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current schedule of rates and charges as requested, 
and to assess such modified schedule of rates and charges dur- 
ing the life of this order. 


The respondent corporation which must prepare for and be 
ready to comply with this order on its effective date desires 
to have it become effective as soon as possible. The Packers and 
Stockyards Act provides that orders of this nature shall not be- 
come effective in less than five days after their date. Undue de- 
lay in making this order effective may adversely affect the mar- 
‘keting of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on July 1, 1957, and remain 
in effect to and including June 30, 1959, unless changed by 
further order before the latter date. 


Copies hereof shall be served upon the parties. 
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ds E In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 1598. 
3 Decided June 27, 1957. 


“ Continuation of Rates and Charges 
6, § Respondent is authorized to assess its current schedule of rates and charges 
up to and including August 1, 1959. 
7 Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
’ ice. Mr. Von E. Livingston, of Fort Wayne, Indiana, for respondent. 
e Decision by Thomas J. Flavin, Judicial Officer 
* ORDER 
“i This is a rate proceeding under the Packers and Stockyards 
h Act, 1921, as amended (7 U.S.C. 181 et seq.). 
“4 The respondent is now operating under an order issued July 
e 21, 1955 (14 A.D. 567), continuing in effect to and including 
August 1, 1957, the order of July 21, 1953 (12 A.D. 848), auth- 
: orizing assessment of the current schedule of rates and charges. 
y By a petition filed June 3, 1957, respondent requested that the 
7 4 current rates and charges be continued for two years and that 
the requirement of prior orders to furnish semiannual reports 
‘0 be waived. Prior to the issuance of the order of July 21, 1953, 
1, § authorizing increases in rates and charges, notice of the peti- 
- iF tion therefor was published in the Federal Register and, al- 
though interested persons were afforded an opportunity to indi- 
e cate a desire to be heard in the matter, no interested person 


| notified the Hearing Clerk of a desire to be heard. Inasmuch 
d as the present petition does not involve an increase of rates 
. and charges lawfully prescribed by the Secretary or any rates 
i and charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order 
y are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that an order be 
issued continuing in effect to and including August 1, 1959, the 

P order of July 21, 1953, modified to eliminate the ninth condi- 
tion (semiannual reports) referred to in the answer filed on 
January 19, 1951, and to substitute in lieu thereof a require- 
ment that respondent file regular annual reports of its opera- 
tions. 

Since the parties are agreed, the petition is granted and the 
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order of July 21, 1953, is continued in effect to and including 
August 1, 1959, unless changed by further order before the 
latter date, modified, however, to eliminate the ninth condition 
referred to above and to require in lieu thereof that respondent 
file regular annual reports of its operations. 

This order shall become effective on August 2, 1957, and 
copies hereof shall be served upon the parties. 


(No. 5063) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. BECKER FRUIT & PRO- 
DUCE Co. PACA Docket No. 6739. Decided June 3, 1957. 


Failure to Give Notice of Rejection Within 
Reasonable Time—Acceptance—Liability 


Failure to give notice of rejection within 24 hours constitutes acceptance. 
Since respondent did not reject the shipments or prove a breach of con- 
tract on the part of complainant, respondent is liable for the amount 
claimed. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Joseph S. Ayoub, 
of Boston, Massachusetts, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed November 9, 1955, complain- 
ant charges respondent with failure and refusal to accept three 
carloads of potatoes sold to respondent on or about August 26, 
1955, and shipped from Adrian and Vale, Oregon, to Boston, 
Massachusetts. Complainant alleges damages suffered in the 
amount of $1,799.55. 

A copy of the Department’s report of investigation was served 
upon complainant’s attorney January 25, 1956. Respondent was 
served with a copy of the formal complaint and a copy of the 
report of investigation on January 27, 1956. After receiving 
two extensions of time, respondent filed an answer March 16, 
1956, in which request was made for oral hearing. Respondent 
alleges that he was unable to take delivery of the shipments 
upon arrival unless payment was made for the potatoes, this 
being contrary to the agreement entered into by the parties. 
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1g {| Respondent’s answer contains a counterclaim for “nearly 
he o $1,000.00” as a result of his having to pay for various demur- 
mn §F rage and icing charges for which complainant was obligated 
nt &§ under the terms of the contract. Copies of the Department’s 

. supplemental report of investigation were served upon both 


id &§ complainant and respondent on June 4, 1956. 

: An oral hearing was held at Boston, Massachusetts, on No- 
vember 2, 1956. Respondent, who was represented by counsel, 
was the only witness to appear and testify. Complainant was 
not represented at the hearing. The deposition of complainant’s 
Dan A. Rietman and all exhibits attached thereto were received 

)- in evidence. Complainant filed a brief. 


FINDINGS OF FACT 
1. Complainant, National Produce Distributors, Inc., is a 
corporation whose address is 31 South Water Market, Chicago, 
» | Illinois. 
2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal, Boston, Massachusetts. Respondent 
was licensed under the act at the time of the transaction in- 
volved in this proceeding. 
3. On or about August 26, 1955, in the course of interstate 
f commerce, and by oral contract, complainant sold to respondent 
5 three carloads of potatoes, each containing 360 sacks, at an 
; agreed price of $3.60 per sack, delivered Boston, Massachusetts, 
less freight of $696.15 on each car, or a total purchase price of 
| $1,799.55, itemized as follows: 
Grade 














Size 
) Quantity and Price Total 
Car No. Sacks Brand Variety Per Sack Price 
US1-A 
PFE 42460 360 Western Long Whites $3.60 $1,296.00 
Less Freight 696.15 
$ 599.85 
US-1 Extra 
PFE 7585 860 Vale Valley Long Whites $3.60 $1,296.00 
Less Freight 696.15 
$ 599.85 
US-1 Extra 
PFE 4988 360 Vale Valley Long Whites $3.60 $1,296.00 
Less Freight 696.15 





$ 599.85 
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4. Cars PFE 42460, 7585, and 4988, which were shipped 
from loading points in the State of Oregon on or about August 
23, and 25, 1955, and which contained potatoes of the kind, 
quality, grade, and size called for by the contract between the 
parties, arrived at destination in Boston, Massachusetts, at 3:15 
a.m. on September 2, 1955. All three cars were placed at 4:50 
a.m. the same day, and respondent was notified of arrival at 
8:00 a.m. the same day. 


5. During the period September 2, 1955 to October 14, 1955, 
respondent continually assured the railroad carrier that he 
would accept the three carloads of potatoes. 


6. On September 14, 1955, the carrier wired complainant 
that the three cars were still on hand undelivered. On the same 
day, complainant wired respondent that the drafts on the three 
cars should be honored immediately. On October 3, 1955, com- 
plainant again wired respondent urging him to honor the 
drafts on the three cars. 


7. On October 14, 1955, respondent wired complainant he 
would not handle the three cars and suggested that complainant 
make other arrangements for their disposition. 


8. On October 19, 1955, the carrier notified complainant of 
respondent’s refusal to take the three cars and requested in- 
structions for disposition. The carrier also notified complainant 
on the same day that unpaid demurrage, freight, and icing 
charges totalled $2,783.91. 


9. On October 19, 1955, the parties exchanged wires. Com- 
plainant referred to respondent’s refusal to accept delivery 
and inquired as to respondent’s intentions. Respondent replied 
that no ownership had been exercised over the three cars. 


10. On October 20, 1955, complainant abandoned the three 
carloads of potatoes to the carrier after making unsuccessful 
efforts to resell the potatoes on the Boston market. 


11. There is now due and owing to complainant from re- 
spondent the agreed purchase price of the three carloads of po- 
tatoes, $1,799.55, no part of which has been paid. 





12. Formal complaint was filed on November 9, 1955, which 
was within 9 months after the alleged cause of action accrued. 
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CONCLUSIONS 


Under the regulations promulgated for the enforcement of 
the act it is provided that failure of the purchaser to notify 
the seller within a reasonable time (24 hours) that he rejects 
the produce shall constitute acceptance. 7 CFR 46.2 (s) and 
(r). 

Respondent testified that on the day the cars arrived at 
Boston he telephoned complainant and gave notice that he did 
not want the potatoes on an advise basis. In answer to a ques- 
tion of the presiding officer whether he rejected the cars at this 
time, respondent replied: 


“Yes, I told them that, unless they released the cars open 
to me, I would be compelled to refuse acceptance, and this 
went on for several days, in which they said they would 
see, they vacillated between pro and con and left it that 
way; and we naturally spoke with them on a daily basis 
and kept asking them what they were going to do about 
these three cars, and they kept saying that they had to 
leave them drafted on an advise basis, and I kept telling 
them that I would not take them on...” 


Complainant’s deposition witness, Dan A. Rietman, testified 
that no complaint was ever received nor were any exceptions or 
objections taken by respondent until October 14, 1955, when re- 
spondent wired complainant “RE PFE 42460 PFE 7585 PFE 
4988 WE NOT HANDLING PLEASE MAKE OTHER AR- 
RANGEMENTS”. This testimony of no complaint or objection 
having been received from respondent is supported by the 
statement of the New Haven Railroad freight agent at Boston. 
According to the freight agent, after respondent was notified 
of arrival on September 2, 1955, “Consignee continually ad- 
vised us that they would accept the cars and at the time had 
a considerable number of cars on hand. However, when they 
did not actually pick up the orders we wired the shipper’s 
agent, National Producers Corp. at Chicago, Illinois, under 
date of September 14th advising that the cars were on hand 
undelivered, despite the consignee’s assurance at that time that 
they were still going to accept the cars.” 

We believe respondent neither complained nor rejected within 
24 hours after receiving notice of arrival of the three carloads 
of potatoes. Certainly, the weight of the evidence and its re- 
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liability support such belief. In the circumstances, it is con- 
cluded that respondent accepted the three shipments and is 
liable for the purchase price less any damages sustained by 
breach of contract on the part of complainant. Skokie Produce 
Co. v. Dan Storey, 12 A.D. 1072 (1958). 


Respondent contends that complainant breached the contract 
by shipping the three cars on an “advise” basis rather than on 
an “open” basis. The record shows that during 1955 complainant 
sold respondent about 35 or 40 carloads of potatoes. Respondent 
testified that all of these shipments were billed on an advise 
basis except that “these three carloads were part and parcel 
of a five-car deal which we were promised would not be drafted 
on, rather they would be invoiced on an open basis because the 
deal had been a long one. We had been faithful and loyal cus- 
tomers, had fully discharged all our obligations, had many times 
taken losses, had suffered from various breaches of contract by 
National Produce Distributors.” 


Complainant’s witness, Mr. Rietman, testified that of approxi- 
mately 40 carloads of potatoes shipped to respondent only the 
first 10 cars were billed open and owing to respondent’s refusal 
to pay the invoices promptly, all subsequent shipments were on 
an advise basis. According to this witness, respondent at no 
time ever complained about the cars being shipped on that basis. 


The agreement covering the three cars in controversy also 
included two additional carloads of potatoes which were accepted 
and paid for by respondent. It is significant that these two 
additional cars were billed “advise.” Respondent furnished no 
explanation as to why these two cars, which he admits were 
“part and parcel of a five car deal,” were accepted and paid 
for. The claimed breach, if established, would apply equally to 
all five cars. Under the circumstances, the inference is inescap- 
able that at all times respondent was fully aware that the five 
cars were being shipped on an “advise” basis. 


Of equal significance is the fact that in none of respondent’s 
wires to complainant on October 14, 19, and 21, 1955, is any 
mention made whatever of the claimed breach of warranty. 
These wires, in pertinent part, stated respectively: “We not 
handling please make other arrangements”—‘“We have not ex- 
ercised any ownership”—and “Suggest you handle matter your 
best advantage.” Nowhere is any reference made to a previous 
rejection or that respondent was refusing to handle because of 
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any breach of warranty. Had respondent complained or objected 
orally when the shipments arrived, it would have been natural 
for him to confirm or at least mention such complaint or ob- 
jection in one of his three wires, all of which are silent as to 
the form of billing. 


Based upon all the evidence of record, we find that respondent 
has failed to sustain the burden of proving the claimed breach 
of warranty and we can only conclude that the contract between 
the parties did not call for an open form of billing. 


Complainant’s wire of August 26, 1955, speaks of “invoicing” 
the shipments of potatoes. Respondent relies upon complainant’s 
use of the word “invoicing” as meaning in trade usage “to bill 
open without a necessity for surrendering bills of lading or 
any other document.” Other than respondent’s statement, there 
is no evidence of any such trade usage. The existence of a usage 
or custom can only be proved by numerous instances of actual 
practices, and not by the opinion of a witness. California Fruit 
Exchange v. Spracale Fruit Co., 89 F. Supp. 580 (W. D. Pa. 
1950). 


Respondent next contends that at the time the three cars were 
abandoned by complainant to the carrier the potatoes were in 
excellent condition, averaging 1% decay, or less. Respondent 
testified that at this time, October 20, 1955, there was a market 
for these potatoes both in Boston and New York. 


Complainant’s witness, Dan A. Rietman, testified that an ef- 
fort was made to resell the potatoes at Boston through com- 
plainant’s broker, C. H. Robinson Co., without success. This 
witness also testified that it was advantageous to abandon the 
three cars to the carrier, since freight, demurrage, and icing 
charges would exceed any returns which might be realized from 
resale of the potatoes. According to Mr. Rietman, at the time 
the cars were abandoned to the carrier there was no market 
for the Long White variety in Boston and the trade had already 
converted from Long Whites to the Russet variety. Official 
market news reports at the time of abandonment indicate no 
Long Whites quoted on either the Boston or New York markets. 

From the evidence before us we conclude that complainant’s 
action in abandoning the shipments to the carrier was reason- 
able in the circumstances. 


Respondent offered in evidence 27 statements of miscellaneous 
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icing and switching charges which he claims to have paid the 
carrier on the three cars in dispute and for which he seeks re- 
imbursement from complainant (Resp. Exs. 1, 2, and 3). Since 
respondent has not established any breach of the contract by 
complainant, there is no basis upon which respondent can re- 
cover these charges from complainant. 

Respondent’s Exhibit No. 4 in evidence consists of eight 
additional statements of miscellaneous charges which respondent 
claims to have paid in connection with service rendered to cars 
not involved in this transaction. Only four of these statements 
contain the carrier’s stamped notation of payment. Respondent 
offered no proof with respect to the contracts out of which these 
charges arose. It is entirely possible that under the terms of 
the contracts respondent was liable for the payment of the 
charges. The burden of proof was on respondent to prove not 
only that respondent paid these charges but also that under 
the contracts covering the purchase and sale of these cars com- 
plainant was responsible for their payment. This respondent has 
failed to do. For the reasons stated in this and the preceding 
paragraph, the counterclaim should be dismissed. 

Respondent’s failure to pay promptly the agreed purchase 
price for the three carloads of potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,799.55, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,799.55, with 
interest thereon at the rate of 5 percent per annum from 
October 1, 1955, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 5064) 


SUNSHINE PACKING CORPORATION OF PENNSYLVANIA v. K. B. 
FROSTED Foops COMPANY. PACA Docket No. 6721. Decided 


June 3, 1957. 
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Arbitration—Interstate Commerce—Rejection 
Without Reasonable Cause—Resale—Damages 


































Respondent purchased 750 cans of frozen cherries which were to be held 
in complainant’s cold storage plant until respondent ordered shipment. 
Only 100 cans were ordered shipped. Complainant resold the remaining 
650 cans and requests reparation for the loss suffered because of re- 
spondent’s refusal to comply with the terms of the contract. It is con- 
cluded that in the absence of any proof of a breach of contract on com- 
plainant’s part, respondent’s refusal to order shipment of the remaining 
cherries in storage was a rejection without reasonable cause in violation 
of the act. 


Mr. James D. Morton, of Smith, Buchanan, Ingersoll, Rodewald & Eckert, 
of Pittsburgh, Pennsylvania, for complainant. Mr. Clay McCormick, of 
Furst, McCormick, Muir & Lynn, of Williamsport, Pennsylvania, for re- 
spondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed August 4, 1955. The 
formal complaint was filed December 2, 1955. Complainant seeks 
an award of reparation in the amount of $1,928.57, which is 
alleged to be the loss sustained by reason of respondent’s failure 
to order shipment of 650 cans of frozen cherries out of a total 
of 750 cans purchased by respondent during July 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant February 1, 1956. On the same 
date a copy of the report of investigation and a copy of the 
(3 formal complaint were served upon respondent. 


Respondent filed an answer February 27, 1956. Respondent 
alleges that the contract specified fancy cherries and that the 
cherries furnished by complainant were not of that grade and 
were defective and, therefore, respondent was under no duty 
to order more cherries or pay any storage charges thereon. As 
additional defenses, respondent alleges that (1) the cherries 
were not in the course of interstate commerce and, therefore, 
the Secretary has no jurisdiction in this matter and (2) the 
action was prematurely brought because the contract contains 
an arbitration clause which has not been complied with by 
complainant. 
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An oral hearing was held at Williamsport, Pennsylvania, on 
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June 15, 1956. Both parties were represented by counsel, Paul 
Sculky testified on behalf of complainant and John A. Baier 
testified on behalf of respondent. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sunshine Packing Corporation of Pennsyl- 
vania, is a corporation whose address is North East, Pennsyl- 
vania. 


2. Respondent is an individual, Joseph A. Baier, doing busi- 
ness as K. B. Frosted Foods Company, whose address is 208 
Market Street, Williamsport, Pennsylvania. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about July 24, 1954, in the course of interstate 
commerce, complainant sold to respondent 750 30-pound cans 
of frozen RSP (red sour pitted) cherries in storage in com- 
plainant’s cold storage plant in North East, Pennsylvania, at 
the agreed price of 17 cents per pound, f.o.b. North East, Penn- 
sylvania. The contract further provided that storage charges 
would begin to accrue on September 1, 1954, at one-sixth of 
a cent per pound per month; that shipments would be made 
as requested by respondent during the period September 1, 1954 
to September 1, 1955; that the minimum shipment would be 
100 cans; and that the cherries would be paid for as withdrawn 
upon receipt of the invoice for such quantity. 


4. The 750 cans of frozen cherries sold to respondent under 
the foregoing contract had been received by complainant in the 
raw state from points outside the State of Pennsylvania. 


5. On or about December 18, 1954, at respondent’s order, 
complainant shipped 100 cans of cherries to Williamsport, Penn- 
sylvania. On April 14, 1955, respondent paid complainant’s in- 
voice for these cherries in the amount of $510. 


6. Although requested by complainant to order shipment of 
the remaining 650 cans, respondent failed to do so. Complainant 
advised respondent by letter dated November 12, 1955, that if 
he did not order shipment of and pay for the remaining 650 
cans by November 27, 1955, they would be sold for the best 
price obtainable and respondent would be held liable for the 
loss sustained. Respondent did not answer this letter or order 
shipment of or pay for the cherries. 
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7. On or about November 28, 1955, complainant resold the 
650 cans of cherries for $1,950 to Hybels Produce Company, 
Kalamazoo, Michigan. The contract price of the 650 cans was 
$3,315 and the unpaid storage charges on the entire 750 cans 
was $540. or a total of $3,855. The difference between these 
figures, or $1,905, is due and owing by respondent to com- 
plainant. 


8. The formal complaint was filed on December 2, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


At the opening of the hearing, respondent’s attorney moved 
that the proceeding be stayed until there was compliance with 
the executory arbitration provision contained in the contract 
involved herein. This motion was denied by the presiding officer 
and properly so. The contract provision in question reads as 
follows: 


“Arbitration: Disagreement as to any matter of fact aris- 
ing out of this contract to be settled by arbitration as 
follows: 


“All arbitration shall be by two arbitrators, one to be 
appointed by each party with power to appoint a third as 
their umpire. 


“The arbitrators and/or their umpire shall in all cases 
be members of the Cold Pack Trade. 


“In the event of one party failing, after two(2) days’ 
notice, to appoint an arbitrator, the arbitrator appointed by 
the other party shall after two (2) days’ notice, proceed 
ex parte and issue his award, which shall be accepted by 
both parties as final and binding. 


“The arbitrators shall assess the cost of arbitration. 


“No unimportant variation in the execution of the con- 
tract shall constitute basis for a claim.” 


Respondent states in his brief that a stay is provided for in 
the situation here presented by both the Arbitration Act (61 
Stat. 669, 9 U.S.C. 1 et seq.) and the Pennsylvania Arbitration 
Act (9 P.S. 1 et seq.). Respondent states further that even 
apart from any statutory authorization for a stay of proceedings 
pending arbitration, a provision for arbitration may be con- 
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sidered a condition precedent to any litigation by the parties. 
Similar contentions were considered in Anonymous Decision, 
9 A.D. 1252, and disposed of in the following language: 


“We have no authority to compel arbitration, nor, in the 
absence of a court order enjoining this proceeding, any 
authority to deny complainant this forum on the ground 
that complainant is bound by an executory agreement to 
submit to arbitration.” 


Respondent also moved that the action be dismissed on the 
ground that the Secretary of Agriculture has no jurisdiction 
over the transaction since it did not take place in interstate 
commerce. Respondent contends that interstate commerce ended 
with the processing of the cherries by complainant at its plant 
in Pennsylvania and the subsequent contract with complainant 
was in intrastate commerce because it was entered into in 
Pennsylvania and all of the 100 cans of cherries received from 
complainant were resold in Pennsylvania. The denial of this mo- 
tion by the presiding officer was also proper in our opinion. 


There is no dispute with respect to the pertinent facts. The 
750 cans of cherries were part of a larger quantity purchased 
by complainant in raw form from growers in the State of 
New York. The cherries were transported by the growers to 
complainant at North East, Pennsylvania. There the cherries 
were inspected by Federal inspectors, weighed, chilled, pitted, 
stemmed and washed. Following the addition of sugar, they 
were frozen and placed in storage. All of this took place before 
the sale to respondent. 


The portion of the act relevant to this discussion is section 
1(8), which reads as follows: 


“A transaction in respect of any perishable agricultural 
commodity shall be considered in interstate or foreign com- 
merce if such commodity is part of that current of com- 
merce usual in the trade in that commodity whereby such 
commodity and/or the products of such commodity are sent 
from one State with the expectation that they will end their 
transit, after purchase, in another, including, in addition 
to cases within the above general description, all cases 
where sale is either for shipment to another State, or for 
processing within the State and the shipment outside the 
State of the products resulting from such processing. Com- 
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modities normally in such current of commerce shall not be 
considered out of such commerce through resort being had 
to any means or devise intended to remove transactions 
in respect thereto from the provisions of this chapter.” 


This section has been considered in a number of previous 
decisions under the act. It has been consistently held that the 
sale of produce by one dealer to another dealer in the same 
State is a transaction in interstate commerce if the produce 
was received prior to the sale from outside that State. Gilliland 
& Company v. San Antonio Commission Company, 2 A.D. 492; 
John Mercurio v. Estes Market, 7 A.D. 1000; P. & T. H. Garber, 
Inc. v. Delia & Cucinotti, 10 A.D. 238. 


This section was also considered in Westcott Company v. 
Yonk Rubin & Son, 122 F. Supp. 888 (E.D. Pa. 1954), an ap- 
peal from an order issued under the act. The court found that 
complainant, a Philadelphia wholesale dealer, sold a quantity 
of “North Carolina” potatoes to a Philadelphia broker. The sale 
took place in Philadelphia. The court concluded as a matter of 
law “That the potatoes involved in the transaction were in in- 
terstate commerce within the purview of the P.A.C.A.” 


The only difference between the foregoing cases and the 
present one is the type of commodity involved, fresh as com- 
pared with frozen. The fact that the cherries were changed 
from fresh form to a frozen state did not, in our opinion, re- 
sult in a termination of the interstate movement from the 
State of New York. The character of the cherries was not 
changed by the freezing. The act confers jurisdiction over both 
fresh and frozen fruits and vegetables. 

Having disposed of the jurisdictional questions, we turn now 
to the merits of the proceeding. Respondent’s principal conten- 
tion is that his refusal to order shipment of the 650 cans of 
cherries remaining in storage was not a rejection without reas- 
onable cause under section 2 of the act because the 100 cans 
accepted and paid for by respondent were not U. S. Grade A. 


The evidence shows that the contract involved in this pro- 
ceeding was initiated in a telephone conversation prior to July 
20, 1954, between Paul Sculky, a salesman in complainant’s 
New York City office, and respondent. Following this conversa- 
tion, a written contract was drawn up by complainant and it 
was signed by complainant’s president, Fred L. Ruhal, and re- 
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spondent. In this contract the commodity is described as 750 
30-pound cans of RSP cherries. There is no reference to grade 
or quality. The parties stipulated that this contract was prop- 
erly signed and executed and that it contained the terms agreed 
upon. 


It is respondent’s position, however, that it was implied or 
understood the cherries would be U. S. Grade A, because of 
(1) representations made by Sculky; (2) previous transactions 
with complainant; (3) transactions with other packers; and (4) 
the price specified of 17 cents per pound was the price at the 
time of the contract for U. S. Grade A cherries. In support of 
this position, Baier testified that in the telephone conversation 
Sculky referred to the cherries as “fancy” and that he (Baier) 
was under the impression this meant U. S. Grade A cherries. 
Baier further testified that when he purchased cherries from 
other packers he received a Federal certificate showing the 
cherries were U. S. Grade A although he did not request such 
certificate. He also testified that in July 1953, he contracted to 
purchase 1,500 cans of cherries from complainant and that 
the cherries delivered were satisfactory because no complaints 
were received from his customers. 


Sculky testified that he might have referred to the cherries 
as “fancy” or “Sunshine fancies, the best quality we have avail- 
able” but that he did not mention a particular grade and Baier 
did not request a particular grade or a Federal certificate. Ac- 
cording to Sculky he intended, however, that the cherries de- 
livered to respondent would be the best that complainant had 
available. 


In California Fruit Exchange v. Morris Henry et al., 89 F. 
Supp. 580 (W. D. Pa. 1950), it was stated that a practice to 
arise to the dignity of a custom so as to enter into and form a 
part of a contract must possess the elements of certainty, gen- 
erality, fixedness and uniformity as are recognized by the law 
as essential to constitute a custom. The mere fact that Baier 
was under the impression the word “fancy” meant U.S. Grade A 
is not sufficient to establish a trade usage to that effect. Nor 
does the fact that respondent received U. S. Grade A cherries 
on purchases from other packers establish a trade usage whereby 
all sellers of frozen cherries are obligated to deliver U. S. Grade 
A cherries, at least where the contract is silent as to grade. 
The terms of the contracts with other packers were not shown. 
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It is possible that these contracts specifically called for U. S. 
Grade A. The evidence also fails to establish that the cherries 
purchased by respondent from complainant in July 1953 were 
U. S. Grade A. As in the present proceeding, that written con- 
tract did not specify any particular grade, only RSP cherries. 
No Federal inspection was made of the cherries and respondent 
did not see them. Consequently, such prior contract furnishes 
no foundation for respondent’s contention here. 


At the oral hearing, the parties stipulated that “Quick Frozen 
Foods” is a frozen foods trade magazine quoting prices for 
RSP cherries in 30-pound cans. The issue of July 1954 lists 
opening prices of 1614 to 17 cents per pound, and the issue of 
August lists prices of 161% cents for Grade C and 17 cents for 
Grade A. Respondent relies on these quotations to show that he 
had the right to expect U. S. Grade A cherries because the 
contract price here was 17 cents per pound. The parties agreed, 
however, that the source of the quotations was unknown. Fur- 
thermore, the quotations for July 1954 do not show any grade 
and the grades referred to in the issue of August 1954 have 
not been shown to be the Federal grades. Respondent had the 
burden of proving by a preponderance of the evidence that it 
was implied or understood the cherries would be U. S. Grade 
A. It is concluded that respondent has failed to sustain this 
burden. 


The evidence shows that the 100 cans of cherries shipped to 
respondent and the 650 cans in storage were in accordance 
with the contract description, that is, RSP cherries. Under the 
Pennsylvania Uniform Commercial Code, §2-314, which became 
effective on July 1, 1954, there was also an implied warranty 
that the cherries would be merchantable. On July 16, 1954, com- 
plainant’s laboratory made an examination of a quantity of cher- 
ries, including the 650 cans involved herein, and the report 
issued states that the cherries were “Grade C due to slightly 
blemished fruit (scald).” According to Sculky this was com- 
plainant’s own grade classification. No laboratory report was 
submitted in evidence with respect to the 100 cans and none 
of the frozen cherries were federally inspected at shipping 
point or thereafter. Baier testified that he received complaints 
from some of the customers to whom the 100 cans were resold; 
that 25 or 50 of these cans were returned; and that he inspected 
some of these returned cans and found the cherries to be off- 
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color and slightly blemished. Baier admitted, however, that even 
the U. S. Grade A permits a certain amount of blemished fruit. 
He also testified that he sold the returned cans at the regular 
or prevailing price and had to give some credits, but he was 
unable to state the amount of such credits. Complainant has 
shown that the remaining 650 cans of cherries were ultimately 
resold for the current price for RSP cherries of 10 cents per 
pound. 


On the basis of the foregoing evidence, it is concluded that 
the 750 cans of cherries were merchantable. It is further con- 
cluded that in the absence of any proof of a breach of contract 
on complainant’s part, respondent’s refusal to order shipment of 
the 650 cans of cherries in storage was a rejection without 
reasonable cause in violation of section 2 of the act. 


The remaining question concerns the damages, if any, which 
should be awarded to complainant by reason of respondent’s 
failure to order shipment of the remaining 650 cans. Complain- 
ant’s evidence establishes that on November 12, 1955, it sent 
to respondent a letter stating that if respondent did not order 
shipment of the cherries by November 27, 1955, they would be 
resold for the best price obtainable and respondent would be held 
liable for the loss sustained. Respondent did not order ship- 
ment of the cherries. On or about November 28, 1955, com- 
plainant resold the 650 cans of cherries to Hybels Produce 
Company, Kalamazoo, Michigan, for 10 cents per pound, f.o.b. 
North East, Pennsylvania, or a total of $1,950. Complainant 
claims damages in the amount of $1,928.57, the difference be- 
tween the contract price of the 650 cans, $3,315, and the resale 
price of $1,950, plus unpaid storage charges of $150 on 750 
cans from September 1, 1954 through December 30, 1954; un- 
paid storage charges of $390 on 650 cans from January 1, 1955 
through December 30, 1955, and interest at 6 percent per an- 
num on the unpaid storage charges up to December 31, 1955, 
or $23.57. 

Respondent contends in his brief that complainant is precluded 
from recovering the amount of damages claimed by virtue of 
its failure to avoid an increase in the damages resulting from 
respondent’s rejection. Respondent’s argument here is that 
he notified complainant in January 1955 that he would not take 
the balance of the cherries and, therefore, damages should be 
computed from this time when the cherries could have been 
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no evidence to the contrary. It is concluded that the resale of 
the 650 cans of cherries by complainant was made in good faith 
and with reasonable care and judgment. Reparation should be 
, — awarded to complainant in the amount of $1,905, being the 

, difference between the contract price of the 650 cans and the 
| ) resale price thereof, plus unpaid storage charges of $540, with 

' interest. Since interest will run from the date of the breach, 
September 1, 1955, complainant’s claim for interest of $23.57 
on the unpaid storage charges has not been included in the 
amount awarded. 


t. ' resold for 1514 cents per pound. In answer to this, complainant 
xr | states that the contract was in full force and effect until its 
3 | termination date of September 1, 1955, and, further, that as 
3 | late as August 1955, the parties were discussing a settlement of 
y | the contract. Under section 2-610 of the Pennsylvania Uniform 
r | Commercial Code, complainant was not required to recognize 
_  respondent’s anticipatory breach but could await the time for 
t performance by respondent under the contract. Complainant 
chose the latter course and respondent refused to order ship- 
; ment of the cherries by September 1, 1955, the expiration date 
f in the contract, or thereafter. 
t & As to the measure of damages, section 2-706 of the Pennsyl- 
'  vania Uniform Commercial Code provides, in part, as follows: 
h “(1) After the buyer wrongfully rejects or revokes ac- 
5 ceptance of goods or fails to make a payment due on or 
¥ before delivery or repudiates the seller may resell the 
t goods or the undelivered balance thereof. Where the resale 
r is made in good faith and with reasonable care and judg- 
9 ment the seller may recover the difference between the 
] resale price and the contract price together with any inci- 
a7 dental damages allowed under the provisions of this Article 
aa (Section 2—710), but less any expense saved in conse- 
, | quence of the buyer’s breach.” 
, Sculky testified that the market value of 1954 pack frozen 
t RSP cherries began to decline about December 1954 and in 
- | September 1955 could have been purchased for 9 cents per 
> | pound. He also testified that the market value was about 9 
) cents per pound in October and November 1955. There was 
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ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $1,905, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 5065) 


Harris M. MCRAE v. D & A PoTaTo FARM. PACA Docket No. 
7020. Decided June 10, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed February 14, 1957. 
Complainant seeks an award of reparation in the amount of 
$345.50, the net purchase price of a truckload of watermelons 
allegedly sold and delivered to respondent in August 1956. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant March 9, 1957. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent March 26, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
sion 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 
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on FINDINGS OF FACT 


0D, fp 1. Complainant is an individual, Harris M. McRae, whose 
address is Ellerbe, North Carolina. 


2. Respondent, D & A Potato Farm, is a partnership com- 
posed of Domenic Chichelli and Anthony Chichelli whose ad- 
dress is 20 Merle Street, Rochester, New York. At the time of 
the transaction involved herein, respondent was not licensed 
under the act, but was subject to license. 


8. On or about August 16, 1956, in the course of interstate 
commerce, complainant sold to respondent a truckload of 1,241 
Charleston Grey watermelons, 25-pound average, at 50 cents 

10. > per watermelon, delivered Rochester, New York. The total pur- 
> chase price of the watermelons amounted to $620.50, less an 
agreed freight allowance of $275, making the net purchase 

price $345.50. 


rhe 4. Watermelons meeting the specifications of the contract 
were shipped by truck from a loading point in the State of 
North Carolina to respondent at Rochester, New York. Respond- 
ent accepted the watermelons upon their arrival at destination 
and made no complaint with reference thereto. Respondent paid 
the freight charges of $275 to the truck driver. 


a: 5. The net purchase price of the truckload of watermelons 
0a ’ is $345.50, no part of which has been paid by respondent to 
7. 3 complainant. 


of § 6. The formal complaint was filed on February 14, 1957, 


ns f which was within 9 months after the cause of action accrued. 

rn CONCLUSIONS 

of ' The failure of respondent to file an answer to the formal 

nt | complaint constitutes an admission of the facts alleged in the 
+ complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

nt ‘ Respondent’s failure to pay promptly to complainant the 

od agreed net purchase price of the truckload of watermelons is 

a in violation of section 2 of the act. Complainant should be 

or awarded reparation in the amount of $345.50, with interest. 

" ORDER 

™ Within 30 days from the date of this order, respondent shall 





pay to complainant, as reparation, $345.50, with interest thereon 
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until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5066) 


HEBB PRODUCE Co., INC. v. D & A Potato FarRM. PACA Docket 
No. 7019. Decided June 11, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of | 


the facts alleged in the complaint. 
Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed February 18, 1957. 
Complainant seeks an award of reparation in the amount of 
$4,779.85 which is alleged to be the balance of the net purchase 
price of five truckloads of potatoes sold and delivered by com- 
plainant to respondent in July and August 1956. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant April 5, 1957. A copy 


of the formal complaint and a copy of the report of investiga- j 


tion were served upon respondent April 6, 1957. 
At the time of service of the formal complaint, respondent 


was notified in writing that an answer thereto should be filea © 
within 20 days after such service and that, in accordance with | 
section 47.8(c) of the rules of practice, failure to file an answer | 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 





FINDINGS OF FACT 


1. Complainant, Hebb Produce Co., Inc., is a corporation | 


at the rate of 5 percent per annum from September 1, 1956, 
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956, | whose post office address is 214 Light Street, Baltimore 2, 
Maryland. 


2. Respondent, D & A Potato Farm, is a partnership com- 
posed of Domenic Chichelli and Anthony Chichelli, whose post 
office address is 20 Merle Street, Rochester, New York. At the 
time of the transactions involved herein, respondent was not 
licensed under the act, but was subject to license. 


; 8. During July and August 1956, in the course of interstate 
ket commerce, complainant sold to respondent, f.o.b. shipping point, 
five truckloads of potatoes, the dates of sale and terms being 

as follows: 


July 20, 1956 306 100-Ib. bags potatoes at 





1 of Ff $5.75 per bag $1,759.50 
’ 23, 94 100-lb. bags U.S. 1 A cobblers 
{ at $4.00 per bag $ 376.00 
é 23, 217 100-Ib. bags U.S. 1 A 
d cobblers at $7.00 per bag 1,519.00 1,895.00 
Aug. 2 700 50-lb. bags potatoes at 
$1.85 per bag 1,295.00 
Aug. 3 750 50-Ib. bags U.S.1 A 
rTi- cobblers at $1.62% per bag 1,218.75 
19a Aug. 10 691 50-lb. bags potatoes at 
57. | $1.65 per bag 1,140.15 
. | 
of § Total $7,308.40 
a 4, Five truckloads of potatoes meeting the specifications of 
m- 3 7 
the contracts were shipped by complainant from Maryland and 
i Delaware in respondent’s trucks to respondent at Rochester, 
py New York. Respondent accepted the potatoes upon their arrival 


and made no complaint with reference thereto. 


3 5. The total purchase price of the five truckloads of potatoes 
nt | is $7,308.40, of which amount respondent has paid only $2,528.- 
ea | 55, leaving an unpaid balance of $4,779.85 due and owing to 
' complainant. 


ct 
= 
ne 


e 6. The formal complaint was filed on February 18, 1957, 
of ‘ which was within 9 months after the causes of action accrued. 
e, & 

is, i CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 
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Respondent’s failure to pay promptly to complainant the 
total purchase price of the five truckloads of potatoes is a viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of $4,779.85, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,779.85, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1956, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5067) 


PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU v. 7 
Louis PRicE. PACA Docket No. 7021. Decided June 11, 1957. § 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of ff 
the facts alleged in the complaint. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. | 
Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- | 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a : 
et seq.). The formal complaint was filed February 25, 1957. / 
Complainant, as assignee of 18 produce dealers, seeks an award | 
of reparation in the amount of $3,684.60, which is alleged to | 
be the total purchase price of fruit and vegetables sold by the | 
dealers to respondent during May 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant April 3, 1957. A copy of the | 
report of investigation and a copy of the formal complaint [7 
were served upon respondent April 11, 1957. 


At the time of service of the formal complaint, respondent | 


was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
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the tion 47.8(c) of the rules of practice, failure to file an answer 
la- would constitute a waiver of oral hearing and an admission of 
led the facts alleged in the complaint. Notwithstanding such notice, 


respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


all 9 FINDINGS OF FACT 
est 1. Complainant, Philadelphia Produce Credit and Collection 
1, | Bureau, is a corporation whose address is Fruit Trade Building, 


Dock and Granite Streets, Philadelphia, Pennsylvania. 


2. Respondent is an individual, Louis Price, whose address 
is 2448 South 6th Street, Philadelphia, Pennsylvania. At the 
time of the transactions involved herein, respondent was not 
licensed under the act, but was subject to license. 


- 8. In the course of interstate commerce, on the dates and 

v. © at the prices shown below, the following dealers at Philadelphia, 

7. | Pennsylvania, sold and delivered to respondent various perish- 
able agricultural commodities, f.o.b. Philadelphia: 


i oe 
Date of Sale 


of Dealer Commodity 1956 Price 
S. S. Darman Co. Cucumbers May 24 $ 55.00 

i Angelo DiGiacomo Tomatoes, Cucumbers, 

nt. i Beans, Berries May 25 222.85 
fF Harry Goldberg Potatoes, Tomatoes May 21, 24 226.25 
P Goldstein & Procacci Tomatoes, Letuce May 21, 22,24 1,021.50 
; Max Feldbaum & Sons Tomatoes May 21 262,50 
i Thomas J. Holt Co. Carrots, Onions, Pota- 
p toes, Cantaloups May 22, 23,24 4388.75 

‘j- Ls Jones Produce Potatoes, Cumbers, May 23, 24, 25 182.50 

la Corn 

7 Jack Klein Oranges, Grapefruit May 21, 24 146.50 

: M and C Produce Co., Celery, Cantaloups, 

df Inc. Carrots, Lettuce May 22, 24 320.00 

io Samuel P. Mandell Co. Corn May 24 62.00 

1e F D. Messina, Jr. Potatoes May 24 68.75 
\ M & K Fruit & 

t. Produce Co., Inc. Melons May 24 100.00 
i} John C. Moritz Lettuce May 22 110.00 

le fF Pinto Brothers Eggplant May 24 20.00 

it FF Smiling Jim Potato Co. Potatoes May 24 106.00 
i John Taxin Company Celery, Lettuce May 23, 24 245.00 

t Samuel D. Thompson Cabbage May 24 55.00 

d . Ralph D. Hughes Apples May 24 42.00 






$3,684.60 
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4. Commodities meeting the specifications of the contracts 
were delivered to and accepted by respondent at Philadelphia, 
Pennsylvania. 


5. On November 19, 1956, the dealers listed in Finding of 
Fact No. 3 transferred and assigned all their rights, title, and 

































interest in and to the claims involved in this proceeding to % 
complainant. 

6. The aggregate purchase price of the commodities speci- | D 
ed in Finding of Fact No. 3 is $3,684.60, no part of which has [| 
been paid by respondent to complainant or its assignors. 

7. The formal complaint was filed on February 25, 1957, 
which was within 9 months after the causes of action accrued. cu 

et 
CONCLUSIONS ar 

The failure of respondent to file an answer to the formal - 
complaint constitutes a waiver of oral hearing and an admission a 
of the facts alleged in the complaint, as provided in the rules a 
of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant or to its assignors sn 
the total purchase price of the various lots of fruit and vege- A 
tables sold to him is in violation of section 2 of the act. Com- . 
plainant should be awarded reparation in the amount of $3,684.- | : 

9 . i sw 

60, with interest. 
ORDER > 
* de 

Within 30 days from the date of this order, respondent shall 7 in 
pay to complainant, as reparation, $3,684.60, with interest ~ fie 
thereon at the rate of 5 percent per annum from June 1, 1956, — bo 
until paid. . 

The facts and circumstances shall be published. : 

Copies hereof shall be served upon the parties. ' 

j dr 

(No. 5068) , 

bu 

ALEXIS RELIAS v. FRANK KENWORTHY COMPANY. PACA Docket § Pr 

No. 6570. Decided June 11, 1957. : tin 

> un 


Freight Charges—Accord and Satisfaction—Dismissal 


In the negotiations up to and including the receipt by complainant of 
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respondent’s check, the parties contemplated a full settlement of all 
is claims in connection with this shipment. It was not until sometime 
Ay later that complainant made an additional claim for freight charges. 

It is concluded that upon complainant’s acceptance of respondent’s check 

and use of the funds, an accord and satisfaction was effected and the 
of complaint is dismissed. 


Goldbus & Goldbus, of Chicago, Illinois, for complainant. Mr. Warren S. 
Earhart, of Kansas City, Missouri, for respondent. Mr. C. L. Stewart, 
Presiding Officer. 


i- | Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


2 This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed October 29, 1954, 
and a formal complaint was filed April 28, 1955. Complainant 
seeks an award of reparation in the amount of $801.74, repre- 
senting freight charges paid by the complainant on a car of 
Mexican tomatoes, PFE 42088, which was sold to respondent 
on March 17, 1954. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
August 5, 1955. A copy of the report of investigation was served 
' upon complainant’s attorneys August 3, 1955. Respondent’s an- 
“| swer filed August 15, 1955, denies liability. 

An oral hearing was held at Kansas City, Missouri, on March 
23, 1956, at which respondent was represented by counsel. The 
depositions of complainant and Ronald Proper were received 
in evidence on behalf of complainant. Frank Kenworthy testi- 
fied on behalf of respondent. Briefs were filed on behalf of 
both parties. 





ROT: 


ll 
st 


st 


e 
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FINDINGS OF FACT 


1. Complainant, Alexis Relias, is an individual whose ad- 
dress is Nogales, Arizona. 


ARLE AROS Lik Neen gee 


2. Respondent is an individual, Frank L. Kenworthy, doing 
| business as Frank Kenworthy Company, whose address is 305-6 
st | Produce Exchange Building, Kansas City, Missouri. At the 
¢ time of the transaction involved herein respondent was licensed 

: under the act. 


8. On or about March 17, 1954, in the course of interstate 
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commerce, complainant, by oral contract, sold to respondent 
780 lugs of Cardinal brand tomatoes, contained in car PFE 
42088, at an agreed total price of $2,144.02, f.o.b. shipping 
point, Culiacan, Sinaloa, Mexico, acceptance Nogales final. The 
total price included crossing charges and duty at Nogales. 


4. Car PFE 42088, containing 780 lugs of tomatoes, was 
shipped initially from Culiacan, Sinaloa, Mexico, on March 14, 
1954, consigned to Sinaloa Growers and entered the United 
States at Nogales, Arizona, on or about March 17, 1954. 


5. On March 18, 1954, complainant diverted the shipment to 
respondent at Kansas City, Missouri. Subsequently, respondent 
diverted the car to Minneapolis, Minnesota, where it was aban- 
doned to the carrier due to deteriorated condition on or about 
April 17, 1954. 


6. On April 8, 1954, complainant advised the Department by 
telegram which reads, in pertinent part, as follows: 


“SOLD THREE CARS TOMATOES FRANK KEN- 
WORTHY COMPANY PRODUCE EXCHANGE BUILD- 


ING KANSAS CITY MISSOURI...CAR PFE 42088 
DRAFT PAYABLE APRIL FIRST STOP ALL DRAFTS 
PAYABLE PRODUCE EXCHANGE BANK KANSAS 
CITY MISSOURI BANK ADVISES DRAFTS PRE- 
SENTED REPEATEDLY BUT TO DATE APRIL SEV- 
ENTH KENWORTHY HAS IGNORED AND REFUSED 
PAYMENT OF DRAFTS.” 


7. On April 17, 1954, an agent of the Pacific Fruit Express 
Company at Nogales, Arizona, sent the following message to 
complainant: 

“Lot 441 PFE 42088 as info Soo Line advises car on hand 
Minneapolis refused account decay and over-ripe. If dis- 
position not received within 24 hours will sell for account 
of whom concerned.” 

8. On or about April 25, 1954, respondent informed com- 
plainant of the disposition of the car of tomatoes, by letter, 
which reads in part as follows: 

“PFE 42088 went to pieces. We have been unable to get 


the returns, etc., car was sold through Ed. Kunkel at Min- [ 
neapolis. As near as I can figure, there will be a loss of [ 
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about 2000.00, of which we cannot stand the entire amount, 
and will be necessary for some adjustment before paying. 
We will forward all the papers when we receive for your 
perusal. 


* * ” * 


“If you will give us a letter expressing willingness to as- 
sume half the loss on 42088, we will see that all your cars 
will be remitted on this week. If not, it will be necessary 
for some other arrangements. We are sorry this condition 
arose, however we should have known that ‘cardinal’ would 
not carry, due to previously bad experiences.” 


9. Ina letter to respondent dated April 28, 1954, complainant 
acknowledged receipt of respondent’s letter of April 25, 1954, 
requesting an allowance on the shipment, and in answer thereto 
informed respondent, in pertinent part, as follows: 


“Mr. Kenworthy, withoit further adieu, and dispensing 
with any or all arguments on the relative merits of the 
condition and quality of this car I will assume the alleged 
half loss on this car, namely, $1,000.00. This offer or ac- 
cord and satisfaction is made and contingent upon you ful- 
filling your promise to remit this week payments for all 
cars due and owing.” 


10. By letter dated May 29, 1954, respondent furnished com- 
plainant with its check, No. 9474, dated May 3, 1954, payable 
to complainant in the amount of $1,072.01 and clearly marked 
“Payment in full.” This letter states, in part, “Attached find 
check for PFE 42088.” 


11. In the early part of June 1954, complainant received 
respondent’s check referred to in Finding of Fact No. 10. The 
check was retained by complainant, negotiated, and was duly 
paid by the bank upon which it was drawn on or about July 
27, 1954. 


12. At the time of shipment of car PFE 42088 from the 
Republic of Mexico a bond, with surety, was in effect which 
gnaranteed the payment of freight charges on the shipment by 
Sinaloa Growers. This bond was in favor of the Mexican car- 
rier, Ferrocarril Del Pacifico, S. A. de C. V., and was filed with 
the carrier pursuant to Note Number 3, Item 1490, of Pacific 
Freight Bureau Tariff 14-J, ICC No. 1481, the applicable tariff 
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rule which required the prepayment or guarantee of freight 
charges on the shipment. 


13. By letters dated May 22, 1954, July 14, 1954, and Sep- 
tember 1, 1954, the initial carrier in the Republic of Mexico, 
Ferrocarril Del Pacifico, S. A. de C. V., made demands upon 
Sinaloa Growers for payment of the freight charges on car 
PFE 42088 in the amount of $801.74. 


14. By check dated December 23, 1954, No. 2505, the freight 
charges on PFE 42088 in the amount of $801.74 were paid by 
the complainant to the Mexican carrier, Ferrocarril Del Pacifico, 
S.A. de C.V. 


15. Informal complaint was received on October 29, 1954, 
which was within 9 months from the time the alleged cause of 
action accrued. 


CONCLUSIONS 


Complainant seeks an award of reparation in the amount of 
$801.74, representing freight charges paid on a carload of 
tomatoes purchased by respondent. 


The carload of tomatoes involved in the transaction between 
the parties, PFE 42088, was initially shipped from Culiacan, 
Sinaloa, Republic of Mexico, on March 14, 1954, consigned to 
Sinaloa Growers, Nogales, Arizona. The shipment entered the 
United States on March 17, 1954, at Nogales, Arizona, and 
on the same date, by oral contract, the tomatoes were sold by 
Relias to Kenworthy, f.o.b. shipping point, Nogales acceptance 
final. Pursuant to the sale, which is evidenced by Relias’ in- 
voice dated March 17, 1954, in the total amount of $2,144.02, 
the shipment was diverted to respondent at Kansas City, Mis- 
souri. At the oral hearing Kenworthy admitted the purchase and 
acceptance of the shipment and its several diversions terminat- 
ing with the final destination of Minneapolis, Minnesota, where 
the tomatoes were abandoned as worthless on or about April 17, 
1954. 


It appears that shortly after the sale, Relias drew drafts on 
respondent for the purchase price of PFE 42088 and certain 
other shipments not involved herein. These drafts were not 
honored and Relias, by telegram of April 8, 1954, informed 
the Department of respondent’s failure to honor the draft for 
car PFE 42088 and the other shipments. Thereafter, Relias 
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sought information as to the disposition of PFE 42088 and on 
April 17, 1954, was informed by the agent of the Pacific Fruit 
Express Company at Nogales, Arizona, that according to the 
Soo Line the shipment was then on hand at Minneapolis, Min- 
nesota, and had been refused on account of “decay and over- 
ripe.” This message also informed Relias that if disposition in- 
structions were not received within 24 hours, the shipment 
would be sold for the account of “whom concerned.” Acting 
on complainant’s telegram of April 8, 1954, as an informal com- 
plaint, the Department in a telegram to respondent on April 
20, 1954, requested respondent to pay the draft on PFE 42088, 
as well as the other shipments. By letter dated April 25, 1954, 
respondent informed complainant that PFE 42088 had gone 
“to pieces,” and proposed that each party assume half the loss. 
Respondent offered to remit for other cars if complainant 
would accept the proposed settlement. In response to this com- 
munication, complainant’s letter to respondent dated April 28, 
1954, reads, partly, as follows: 


“In reference to your letter of April 25th pertaining to 
car PFE-42088 I beg to inform you that I have given this 
matter due consideration and deliberation. 


* * * * 


“Mr. Kenworthy, without further adieu, and dispensing 
with any or all arguments on the relative merits of the 
condition and quality of this car I will assume the alleged 
half loss on this car, namely, $1,000.00. This offer or ac- 
cord and satisfaction is made and contingent upon you ful- 
filling your promise to remit this week payments for all 
cars due and owing.” 

By letter of May 12, 1954, complainant informed the De- 
partment of this interchange of letters and that respondent 
had failed to remit in accordance with his promise. Insofar 
as the record discloses, the next communication between the 
parties was a letter from respondent to complainant dated 
May 29, 1954, enclosing respondent’s check No. 9474, dated 
May 3, 1954, payable to complainant in the amount of $1,072.01 
and clearly marked “Payment in full.” This letter states in 
part: “Attached find check for PFE 42088. We finally aban- 
doned the car account decay.” Complainant admits receiving 
and negotiating respondent’s check which was duly paid. 
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Filed as complainant’s Exhibit 7A to Relias’ deposition is an 
English translation of a letter from the Mexican rail carrier, 
Ferrocarril Del Pacifico, S. A. de C. V., to Sinaloa Growers, 
dated September 1, 1954, which reads, in part, as follows: 


“On May 22 and July 14 of this year, pertaining to this 
same matter, we have written to you as follows: 


“Car PFE-42088, loaded with tomatoes, waybill FCP-664 
of March 14, 1954 from Culican, Sinaloa, was abandoned 
at its destination, Minneapolis, Minn. showing a deficit of 
$801.74 Dlls. 


““As the above mentioned car was handled under bond 1222, 
which you have with this railroad, we kindly ask that you 
remit us your check for the above mentioned amount in 
care of our treasurer,...” 


Complainant’s Exhibits 8 and 9 to Relias’ deposition are, re- 
spectively a receipted freight bill and Relias’ cancelled check, 
dated December 23, 1954, payable to the Mexican carrier. Both 
of these documents are in the amount of $801.74. Pursuant to 
instructions of the field hearing officer, an English translation 
of the bond referred to in the above-mentioned letter from the 
Mexican carrier to Relias was submitted and added to the 
docket subsequent to the hearing. 

In support of the contention that applicable tariff rules re- 
quired the prepayment or guaranty of freight charges on the 
shipment, the deposition of Ronald Proper, an employee of the 
Traffic Bureau of Alexander Golbus, was introduced on behalf 
of complainant. Proper testified that the so-called “deficit” rule 
was not in effect on shipments of tomatoes from Mexico to 
points in the United States at the time of the shipment in- 
volved herein. He also testified that under Note Number 3, Item 
1490 of Pacific Freight Bureau Tariff 14-J, ICC No. 1481, such 
freight charges must be prepaid or guaranteed. At the oral 
hearing Kenworthy testified, in substance, that he had no 
knowledge of any ruling requiring prepayment or guaranty of 
freight charges and in his experience there had been no such 
requirement in previous shipments similar to the one involved 
herein. However, respondent’s brief does not argue the point 
and irrespective of the proof offered by complainant we take 
official notice of applicable tariff rules. Such rules, under the 
circumstances of this shipment, did require the prepayment 
or guaranty of freight charges. 
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In the brief filed on respondent’s behalf, arguments are made 
under the following headings: 


I. Relias did not plead or establish by evidence a claim un- 
der which relief can be granted in this proceeding. 


(a) The complaint is not brought by the real party in in- 
terest. 


(1) The bond produced in evidence shows that it was 
an obligation of Sinaloa Growers, a partnership 
(Relias deposition, page 2, question 6), and this 
complaint is brought by Alexis Relias. 


(2) Relias is not a competent party to bring the com- 
plaint. 


(b) The Perishable Agricultural Commodities Act does not 
confer jurisdiction to award reparation for non-pay- 
ment of freight to a carrier. 


II. Kenworthy settled any liability he had to Relias in con- 
nection with the carload of tomatoes. 


III. Relias split his cause of action, if one existed, and by 
filing PACA F-5622 (the informal complaint received by the 
Department on April 8, 1954), and receiving satisfaction, he is 
barred to file this additional action. 


We shall first consider the contention that complainant is not 
the real party in interest, nor a competent party to bring the 
complaint. The evidence shows the original consignee of the 
shipment to be Sinaloa Growers and the consignor, Roberto A. 
Zazueta, who appears to have been an agent for the grower. 
There is no evidence of a diversion of the shipment from Sina- 
loa Growers to Relias. In his deposition, Relias testified that he 
was a partner in Sinaloa Growers and sales manager and dis- 
tributor for that organization. He further testified that he was 
the only one who “does the selling’. On cross-examination he 
testified that PFE 42088 never became the property of Sinaloa 
Growers, or his property, but was shipped to Sinaloa Growers 
to be sold by him and that payment therefor was made to the 
grower. Introduced through cross-examination and attached to 
his deposition as respondent’s Exhibit 1 is a copy of a state- 
ment of account issued by Relias to Zazueta, dated April 14, 
1954, showing payment for the carload of tomatoes in PFE 
42088. Under these facts, it is our conclusion that complainant 








598 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 590 


in making the sale to respondent was acting as an agent for 
an undisclosed principal. This result follows irrespective of the 
conduit of consignees through which the shipment passed prior 
to its acceptance by respondent. 

The rule has been generally recognized that if the principal 
makes no objection, the agent has a right to sue upon a con- 
tract into which he has entered in his own name without dis- 
closing his agency. Albany & Rensselaer Co. v. Lundberg, 121 
U. S. 451 (1887); United States v. Boat Harbor Marine Ry. 
Co., 58 F. 2d 366 (E. D. Va. 1932) ; Robert Dollar Co. v. Ameri- 
can Asiatic Co., 25 F. 2d 791 (9th Cir. 1928) ; 1 Williston, Con- 
tracts (Rev. Ed.) §284; Restatement, Agency §364; Gillarde 
Sons Company v. Okun, 18 A.D. 425, 480 (1954). See also 3 
C.J.S., Agency §228, where the applicable rule is stated as 
follows: 

“Where an agent enters into a contract in his own name 
but on behalf of an undisclosed principal, the other party 
thereto is liable to the agent for its performance, whether 
or not the fact of the agency was known to him, and al- 
though, as is pointed out in §276, the third person is also 
liable to the undisclosed principal on such a contract. Under 
the familiar statutes requiring every action to be brought 
by the real party in interest, an agent who had made a 
contract in his own name on behalf of an undisclosed princi- 
pal, as is pointed out in §303, comes within the exception 
authorizing a trustee of an express trust to sue, since re- 
covery by the agent is based on the theory that he sues and 
recovers as trustee for his principal. The agency rule allow- 
ing recovery works no injustice on the third person, since 
he may avail himself of all defenses that are good either 
against the agent or the principal, and since, as is shown in 
§216, under such a contract the agent is also liable to him 
for its performance.” 

Accordingly, we conclude that complainant is entitled to 
bring this proceeding. 

As a collateral aspect of this contention, respondent’s brief 
interposes the argument that there is no evidence of probative 
value that the bond guaranteed freight charges within the 
United States. Furthermore, assuming Sinaloa Growers was 
obligated to pay such freight charges, the evidence shows such 
charges were paid by complainant. Hence, if complainant vol- 
untarily paid the debt of another, i.e., Sinaloa Growers, there 
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is no evidence that respondent “agreed to reimburse him or was 
obligated under any contract to reimburse him.” This argument 
overlooks the applicable tariff rules which required the pre- 
payment or guaranty of freight charges on the shipment. More- 
over, complainant was acting as an agent for an undisclosed 
principal and cannot, therefore, be considered a volunteer. Fi- 
nally, there is the statement of account submitted by complainant 
to Zazueta showing payment for the tomatoes in PFE 42088 
(Respondent’s Exhibit 1 to Relias’ deposition) which was elici- 
ted on cross-examination and is undisputed. This conclusively 
shows that complainant was not in the position of a volunteer 
and renders this contention without merit. 


Respondent’s next contention is that the Secretary is without 
jurisdiction under the act to award reparation for nonpayment 
of freight to a carrier. Cited in support of this contention is 
Anonymous, 4 A.D. 3382 (1945), where it was held that the 
evidence failed to establish a sale of the tomatoes by complainant 
to respondent as alleged in the complaint and that the act con- 
ferred no jurisdiction to award reparation for money loaned 
by complainant to respondent to purchase tomatoes from others 
or for complainant’s charges for hauling the tomatoes to re- 
spondent. In Anonymous Decision, 4 A.D. 934 (1945), it was 
found that complainants and respondent entered into a contract 
whereby respondent was to ship carloads of grapes to com- 
plainants and the latter were to receive a commission for ar- 
ranging for storage space, payment of the freight charges and 
gassing the grapes. Respondent failed to ship any grapes to 
complainants. It was held that the stipulated compensation was 
not for grapes bought or sold or contracted to be bought or 
sold or consigned, or the purchase and sale thereby negotiated 
by a broker, and, therefore, respondent’s failure to pay com- 
plainants for the kind of services that were to be rendered was 
not in violation of the act. 


In the recent case of Reid & Joyce Packing Co. v. Touchstone, 
15 A.D. 884 (1956), we held that the act does not confer juris- 
diction to award reparation for negligence under a transporta- 
tion contract. There we said: 

“Section 2, subsection (4) of the act (7 U.S.C. 499b(4) ) 
makes it unlawful in or in connection with any trans- 
action in interstate or foreign commerce for any commis- 
sion merchant, dealer or broker ‘to fail or refuse truly 
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and correctly to account and make full payment promptly 
in respect of any transaction in any such commodity to the 
person with whom such transaction is had; or to fail, with- 
out reasonable cause, to perform any specification or duty, 
express or implied, arising out of any undertaking in con- 
nection with any such transaction.’ Although the word 
‘transaction’ is not defined in the act or the regulations, it 
has been consistently construed to mean any of the types 
of contracts or understandings which are mentioned in the 
definitions in the act for commission merchants, dealers, 
and brokers, that is, consignments, purchases and sales, 
and the negotiating of sales and purchases on behalf of a 
seller or purchaser.” 


The instant proceeding is clearly distinguishable from the 
cases cited. Here there can be no doubt that the sales trans- 
action between the parties is within the purview of the act. 
Since respondent, under the sales transaction, became liable 
for freight charges, the payment of such charges became an 
“undertaking (by respondent) in connection with such trans- 
action.” Where transportation charges are implicit in a transac- 
tion within the purview of the act, we have consistently held 
that in determining the rights of the parties under the trans- 
action the Secretary is authorized to award reparation for such 
charges, or dismiss a claim therefor, dependent upon the facts 
and applicable legal principles of each case. See Sawyer 
& Company, Inc. v. H. Rothstein & Sons, 15 A.D. 693 (1956). 
Such authority on the part of the Secretary is set forth in the 
plain meaning of the language employed in the act. As the 
Supreme Court said in Browder v. United States, 312 U.S. 335, 
838 (1941), “No single agreement has more weight in statutory 
construction than this.” If it were not so, disputes in this 
category arising under the act could be only partially resolved 
which would result, as to these disputes, in rendering the act 
ineffective and meaningless. Consequently, we find no merit in 
this argument by respondent. 

The next contention made by respondent is that any liability 
he had to complainant in connection with the carload of to- 
matoes was settled, i.e., that upon complainant’s acceptance of 
the check in the amount of $1,072.01, marked “Payment in 
full,” under the facts and circumstances, including the inter- 
change of letters between the parties, an accord and satisfaction 
was effected which included any liability respondent may have 
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had to complainant for the freight charges. It is complainant’s 
position, as reflected in his deposition, that at the time he of- 
fered to grant an allowance of $1,000 (or half of the loss) on 
PFE 42088, there was no discussion, correspondence, or under- 
standing pertaining to the freight charges on the shipment. His 
testimony points out that he agreed to accept half the loss of 
$2,000 reported by respondent, not half the invoice price of 
$2,144.02 or $1,072.01 which was paid by respondent. On the 
apparent theory that an accord and satisfaction was effected 
on the invoice price when respondent’s check was accepted, no 
claim is made for the difference between $1,072.01 and $1,144.02, 
or $72.01. On the matter of freight charges, Relias’ testimony 
is contradictory in some aspects. Based on his experience in 
shipping tomatoes from Mexico to terminal markets in the 
United States, he testified that the “deficit rule’ is not ap- 
plicable to such shipments; further, that “it is a requirement 
that (freight on) all vegetables to the United States be prepaid 
or guaranteed by surety bond” (Relias’ deposition, p. 9). He 
admits that he not only participated in furnishing the bond, 
but as a partner in Sinaloa Growers actually filed the bond 
guaranteeing payment of freight charges on this shipment. Yet, 
the tenor of his testimony reflected in the answers to Interroga- 
tories 37 and 38, and 51 through 55, inclusive, is that he was 
innocent of any knowledge that freight charges would have to 
be paid until the matter was forcibly brought to his attention. 


On cross-examination, he admitted being informed on April 
17, 1954, that the shipment had been refused in Minneapolis 
“on account decay and overripe,” but reaffirmed his direct testi- 
mony that he had no knowledge of the abandonment of the car 
until the receipt of respondent’s letter of May 29 and “also the 
first letter received from the carriers dated June 16.” He denied 
receiving a letter from the carrier dated May 22, 1954, which 
demanded payment of freight charges and which is referred 
to in complainant’s Exhibit 7, a letter from the carrier to 
Sinaloa Growers dated September 1, 1954, quoted in part above, 
again requesting payment of freight charges. 

On interrogatories concerning the existence of an argument 
or dispute between the parties at the time of his letter to re- 
spondent of April 28, 1954, agreeing to an allowance on the 
loss, Relias insisted that this dispute pertained only to condi- 
tion and quality and not to freight charges. Finally, he testified 
that he “accepted check for $1,072.01 instead of $1,144.02 as I 
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agreed to because I was concerned about getting paid at all in 
view of Kenworthy’s letter of April 25, CE 10, and in view of 
the difficulty experienced in securing payment on other cars.” 
He testified that after receiving respondent’s check he did not 
prosecute the informal complaint filed with the Department by 
his telegram of April 8, 1954. 


It cannot be disputed that simultaneously with the receipt of 
respondent’s check, Relias was informed of the abandonment of 
the shipment and, consequently, was charged with knowledge 
that freight charges on the shipment would have to be paid. 
It is Kenworthy’s testimony that he had no such knowledge. On 
the other hand, he testified that based on his experience and 
knowledge, the abandonment of shipments under circumstances 
similar to those under consideration is for the specific purpose of 
avoiding payment of freight charges. At the time of forwarding 
his check to Relias, Kenworthy had not been aware of the bond, 
nor had he any reason to expect that in view of abandonment 
freight charges would be demanded. Since Relias knew that the 
“deficit rule’ was not applicable to the shipment and that by 
reason of its abandonment freight charges guaranteed by the 
bond would have to be paid, at least two courses were open to 
him when he received respondent’s check which he knew, or 
ought to have known, had been tendered by respondent in full 
satisfaction of any and all obligations the latter had under the 
transaction. He could have retained the check, informed re- 
spondent immediately of the latter’s liability for the freight 
charges and requested a supplemental remittance, or he could 
have returned the check and filed a complaint for the unpaid 
purchase price, less the allowance to which he had agreed, plus 
the freight charges, and requested the immediate issuance of an 
order for $1,072.01 as an undisputed amount. He followed nei- 
ther of these courses. Instead, he chose to retain the check 
and say nothing about the freight charges. According to his 
testimony, he actually received the check a week or 10 days 
after the date of respondent’s letter of May 29, 1954, and re- 
ceived payment “several weeks later.” We have no way of de- 
termining the measurement of time by the expression “several 
weeks later.” The report of investigation contains a letter from 
Kenworthy to the Department’s representative in Chicago (Ex. 
8, Sh. 1) in which Kenworthy states that the check “cleared 
our bank about July 27, 1954.” In a letter to the Department’s 
representative in Chicago dated October 27, 1954 (Ex. 1, re 
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port of investigation), counsel for Relias filed an informal com- 
plaint in connection with the freight charges. This letter states 
that Kenworthy had been advised of the claim, but does not 
indicate on what date Kenworthy was so advised. This was an 
important date which should have been established. Since it 
wasn’t, we are unable to determine when Kenworthy was first 
notified that a claim would be made against him for the freight 
charges or what period of time elapsed before such notification. 
In any event, Relias did not follow a course which would have 
immediately notified Kenworthy that an additional claim for 
such charges would be made and it appears that a period of at 
least one or two months elapsed prior to such notification. 


The freight charges were paid by Relias by check dated De- 
cember 23, 1954, and there can be no doubt that his payment of 
such charges was motivated by the existence of the bond ir- 
respective of whether there was any personal liability therefor 
on his part. The question presented, therefore, is whether, as 
respondent contends, complainant’s acceptance, retention, and 
cashing of the check effected an accord and satisfaction covering 
all matters between them arising from the transaction and 
thereby extinguished any liability respondent may have had to 
complainant for the freight charges. Normally, respondent or a 
subsequent consignee under him would have been required to 
pay the freight charges to the carrier prior to obtaining posses- 
sion of the shipment. However, the issue here is between com- 
plainant and respondent and not between the carrier and re- 
spondent and we are only concerned with respondent’s liability 
to complainant for the freight charges “in connection with” 
the sales transaction between the parties, or as a part, or parcel, 
of that transaction. Respondent’s offer was without ambiguity. 
Consequently, upon its acceptance by complainant, respondent 
had no reason to believe that further demand would be made 
upon him for any other charges, whether freight or some other 
demand. Complainant had the means of knowing that the 
freight charges would have to be paid or that payment could be 
enforced under the terms of the bond as, in effect, it was. We 
cannot escape the view that in the negotiations between the 
parties up to and including the receipt by complainant of re- 
spondent’s check, the parties contemplated a full settlement of 
any and all claims between them concerning car PFE 42088. 
Relias knew or ought to have known that this was respondent’s 
intention. Consequently, if complainant who was then charged 
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with knowledge that the freight charges would have to be paid, 
entertained a secret mental reservation that he would retain 
respondent’s check and proceed separately to recover freight 
charges, no recovery can be permitted. Lawson v. Bank, 203 
N. C. 368 S. E. 177, 179 (1932); Note, 75 A.L.R. 907-922. 


In Otien v. St. Paul Ry. Co., 108 Minn. 363, 270 N. W. 1, 5 
(1936), the court accurately observed that “The question of ac- 
cord and satisfaction is one regarding which there is much 
confusion and conflict in decisions.” Later decisions have not 
tended either to settle the confusion or establish rules that lessen 
the conflict. While there is a wide diversity in both the state- 
ment and application of the principles pertaining to, and the 
elements of, an accord and satisfaction, it is our view that not- 
withstanding a dissimilarity in the facfs the rule applicable 
here was succinctly stated in Sylva Supply Co. v. Watt, 181 N. 
C. 482, 107 S. E. 451 (1921), as follows: 


“There was no ambiguity on grounds for misunderstanding 
defendant’s tender and offer of settlement. Obviously he 
wanted to adjust all of their differences at one and the 


same time. The plaintiff had its choice, and we think it is 
precluded by its acceptance and election knowingly made. 
The check should have been returned if the conditions of 
its acceptance were not satisfactory, or at least, the de- 
fendant should have been given an opportunity to say 
whether he would waive the conditions and allow the check 
to be credited on account.” 


Applying this rule to the case before us, we find that com- 
plainant had no grounds for misunderstanding respondent’s of- 
fer. The retention and use of respondent’s check, combined with 
the lapse of a month or more before making an additional de- 
mand arising out of the same transaction, preclude the recovery 
sought in this proceeding. Durant v. Powell, et al., 215 N. C. 
628; 2 S. E. 2d, 884, 887 (1939). While the rule is not stated 
in the same language as that employed in Sylva Supply Co. v. 
Watt, supra, the court in Sylvander v. Ploc, 42 S. D. 539, 176 
N. W. 516 (1920), applied the same logic. In that case a debtor 
sent a draft to his creditor “to settle everything” between them. 
The letter explained that “how he arrives at the figures is 
given below.” There was appended a tabulated statement show- 
ing the debtor’s calculation. It ignored, or in any event did not 
include, certain claims of the creditor for which he sued later. 
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He was barred of recovery because the court held that the set- 
tlement, as so plainly intended, was “to settle everything.” See 
also Addison Miller, Inc. v. American Cent. Ins. Co., et al., 189 
Minn. 336, 249 N. W. 795, 798 (1933). 


We conclude, therefore, that upon Relias’ acceptance of Ken- 
worthy’s check and use of the funds under the circumstances 
related herein, an accord and satisfaction was effected covering 
all matters between them arising from the sales transaction in- 
volving PFE 42088. In view of this conclusion it is unnecessary 
to discuss the remaining arguments or contentions of the par- 
ties. The complaint should be dismissed. 















ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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Purchase After Inspection—Liability 






Respondent’s agent purchased the commodity after inspection or opportunity 
for inspection and, therefore, respondent is liable for the purchase price 
regardless of any subsequent deterioration in the produce. 






Associated Traffic Managers, of Los Angeles, California, for complainant. 
Mr. Alexander Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert 
A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed May 9, 1955. Com- 
plainant alleges that it sold a carload of lettuce to respondent for 
a total price of $1,666.85; that the lettuce was inspected by 
respondent’s buyer before it was loaded; that respondent, with- 
out protest or notice to complainant, turned the shipment over 
to a jobber to sell on a consignment basis; and that the proceeds 
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of the sale of the lettuce in the amount of $964.74 were remitted 
to complainant, leaving a balance of $736.13 due and owing 
on the contract. Complainant seeks an award of reparation in 
the latter amount. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
June 2, 1955. A copy of the report of investigation was served 
upon complainant June 7, 1955. Respondent’s answer and count- 
erclaim were filed June 20, 1955. 


Respondent admits the purchase of the carload of lettuce but 
denies that the lettuce was inspected and accepted on respond- 
ent’s behalf at shipping point by respondent’s broker. Respond- 
ent states further that the shipment was abnormally deteriorated 
upon arrival, indicating that the lettuce was not in suitable 
shipping condition at point of origin; that respondent was un- 
able to sell the shipment as a carload on account of its condition 
and, therefore, was compelled to turn it over to a jobber to 
sell on consignment; and that the net amount of $964.74 which 
was derived from the consignment sale of the lettuce was re- 
mitted to complainant. By way of counterclaim, respondent 
alleges that complainant’s failure to ship lettuce in suitable 
shipping condition resulted in a loss of $880.53, for which amount 
respondent makes claim. 


An oral hearing was held at St. Louis, Missouri, on May 1, 
1956. Respondent was represented by counsel. The depositions of 
Val Aiello and Philip Yanes were received in evidence for 
complainant. The deposition of Sam Catanzaro and the oral 
testimony of Louis Lerner were presented for respondent. A 
brief was filed on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Val Aiello and 
Roy Rosaco, doing business as A & R Lettuce Company, whose 
post office address is P. O. Box 1472, Salinas, California. At 
the time of the transaction involved in this proceeding, com- 
plainant was licensed under the act. 


2. Respondent is a partnership composed of Louis Lerner, 
Rose Lerner, Donald Lerner, Carol Susan Lerner, Robert Lerner, 
Abe Fine and Harry Fine, doing business as United Fruit & 
Produce Company, whose address is 1013 North Third Street, 
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St. Louis, Missouri. At the time of the transaction involved in 
this proceeding, respondent was licensed under the act. 


8. On or about October 8, 1954, in the course of interstate 
commerce, complainant sold to respondent 529 2-dozen size dry- 
pack cartons of iceberg lettuce at $3 per carton, f.o.b. shipping 
point in California, plus 15 cents per carton for precooling, mak- 
ing a total invoice price of $1,666.35. The purchase was made by 
respondent’s buying broker on the basis of his inspection of the 
529 cartons in the cooler of the Vacuum Cooling Company in 
Salinas. There was no specification as to grade, quality or con- 
dition. The contract also provided that 11 cartons of 214-doazen 
size dry-pack Iceberg lettuce would be shipped in the same car 
by complainant to respondent on a consignment basis. 


4. Pursuant to the foregoing contract, the 540 cartons of 
lettuce were shipped by complainant in car PFE 64450 on 
October 8, 1954, from Salinas, California, to respondent at St. 
Louis, Missouri. While en route, respondent ordered the car di- 
verted to Chicago, Illinois, where it arrived on or about October 
14, 1954, 


5. On or about October 14, 1954, respondent caused the ship- 
ment to be inspected by a Federal inspector, who certified the 
quality, condition and grade of the lettuce to be as follows: 


“Quality: Stock fairly clean to clean, fairly well 
trimmed and wrapper leaves good green 
color. Average approximately 56% hard 
to firm, 6% fairly firm and free from 
defects. Grade defects average 5%, con- 
sisting chiefly of broken midribs. 


“Condition: From 2 to 12 heads per carton, average 
approximately 23% damage, including 
6% serious damage, by Tipburn. From 
1 to 5 heads per carton, average ap- 
proximately 10% decay, Baterial Soft 
Rot, mostly in advanced, many in early 
stages, affecting compact portion of 
heads. Remainder fresh and crisp. 


“Grade: Now fails to grade U. S. No. 1 only on 
account of decay and Tipburn.” 


6. Respondent complained by telephone of the unsatisfactory 
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condition of the lettuce to its buying broker in California who, 
in turn, notified complainant of respondent’s complaint. Re- 
spondent caused the shipment to be turned over to a job lot 
dealer at Chicago for resale. The lettuce was resold for a gross 
amount of $1,691.25 and the net amount of $964.74, after de- 
ducting a credit allowance and the expenses of resale. The 11 
cartons of 214-dozen size lettuce which were shipped to respond- 
ent on a consignment basis were sold for $3.50 each. The average 
expenses of sale amounted to $1.33 per carton, which made the 
net proceeds $2.17 per carton, or $23.87 for the 11 cartons. 


7. Respondent remitted the amount of $964.74 to complain- 
ant. No further payments have been made on the account. 


8. The formal complaint was filed on May 9, 1955, which 
was within nine months after the cause of action accrued. The 
counterclaim was filed on June 20, 1955, which was within nine 
months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant was not represented at the hearing of this case. 
Over the objection of counsel for respondent, the presiding of- 
ficer received in evidence a series of ten exhibits which were 
attached to the complaint. In its brief, respondent renews its 
objection to the receipt of these documents in evidence, and cites 
several decisions which indicate that the receipt of exhibits in 
evidence without proper identification by the proponent thereof 
is erroneous. Anonymous, 13 A. D. 1010; Bennett-Mount Com- 
pany v. J. E. Nelson & Sons, 13 A. D. 187. There may have been 
some substance to this objection if respondent had denied the 
purchase of the lettuce and this evidence were necessary to 
establish a matter in dispute. However, respondent acknowl- 
edged the purchase of the lettuce in its answer and counterclaim 
and there is no real dispute regarding any of the matters con- 
tained in the questioned exhibits, with one exception which will 
be discussed hereinafter. The exhibits to which respondent ob- 
jects consist of a bill of lading, vacuum cooling certificate, load- 
ing manifest, invoice, a copy of account of sales covering the 
resale of the shipment, copy of the Federal Inspection Certifi- 
cate, and the check stub covering the payment on account, to- 
gether with some correspondence between the parties or their 
representatives relating to the transaction. All the documents 
relate solely to the transaction involved in this proceeding. In 
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addition to the fact that there is no real dispute regarding 
these documents, it does not appear that complainant’s case 
is entirely dependent upon them, since the same matters are 
either admitted in the pleadings, or are referred to in the in- 
vestigation report, or in the depositions and testimony. Accord- 
ingly, it is concluded that the receipt in evidence of the docu- 
ments attached to the complaint was not prejudicial to respond- 
ent and that they may be considered along with all other evi- 
dence in the case. The only exception to this conclusion is Ex- 
hibit 4, which is a signed statement by Phil Yanes pertaining 
to his purchase of the lettuce in question in respondent’s behalf. 
This statement is not admissible under any rule of evidence and 
should be disregarded. 


The basic issue in this proceeding is whether respondent’s 
buying broker, Philip Yanes, purchased the 529 cartons of let- 
tuce on the basis of his own inspection. 


The contract involved herein was negotiated between Val 
Aiello for complainant and Philip Yanes for respondent. Aiello 
testified that the 529 cartons of lettuce purchased by Yanes 
were loaded into car PFE 64450 and that Yanes inspected this 
lot of lettuce. 


Philip Yanes testified that he did not inspect the 529 cartons 
while being loaded in the car or after it was loaded, but that he 
did inspect the lettuce prior thereto in the cooler at the Vacuum 
Cooling Company. Yanes testified further that he examined 
three or four cartons of the lettuce; that he found it to be of 
“fair quality and condition;” that he found some Tipburn in 
the lettuce but did not believe the damage to be serious; and 
that he saw no decay. Yanes purchased the lettuce for $3 per 
crate at a time when the quoted market on lettuce from the 
Salinas, California, district was $3.25 to $3.50. He testified that 
the lower price paid for the lettuce was partially due to its 
quality and condition, and that the price was in line with the 
quality which he bought. The lettuce was bought without express 
warranty or representation of any kind. 

In its brief, respondent states that there may have been other 
lots of lettuce in the cooler, perhaps inferring that Yanes did 
not see or examine any of the lettuce purchased. There is no 
evidence that other lots of lettuce were in the cooler at the 
time of inspection. 

It is concluded that Yanes examined part of a particular lot 
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of lettuce consisting of 529 cartons and had the opportunity to 
examine the balance of the lettuce and that he purchased the 
529 cartons solely on the basis of his inspection and judgment 
as to the quality and condition of the lettuce. If a dealer pur- 
chases a specific article solely on the basis of his own inspection 
and judgment as to quality and condition he is liable for the 
full purchase price regardless of any subsequent deterioration 
in the produce. Martin Felkin v. Morris Orenstein, 11 A.D. 
1103; Grass v. Steinberg, 331 Ill. App. 416, 73 N.E. 2d 331 
(1947). In such a transaction there exists no implied warranty 
as to quality or condition. P. & T. H. Garber, Inc. v. Delia 
& Cucinotti, 10 A.D. 238. Compare Anonymous, 11 A.D. 30. 

The contract price of the 529 cartons of celery is $1,666.35. 
The net proceeds of the 11 cartons of lettuce sold by respondent 
for complainant’s account is $23.87. There is no dispute con- 
cerning this latter amount. These amounts total $1,690.22. Re- 
spondent paid complainant $964.74, on account, leaving a bal- 
ance due and owing of $725.48. The failure of respondent to pay 
to complainant the balance of $725.48 is a violation of section 
2 of the act. Reparation should be awarded complainant for that 
amount, with interest. Respondent’s counterclaim, which is based 
on an alleged breach of an implied warranty, should be dis- 
missed since there were no implied warranties in the transac- 
tion. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $725.48, with in- 
terest thereon at the rate of 5 percent per annum from No- 
vember 1, 1954, until paid. 


The counterclaim is dismissed. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5070) 


ELBERT D. BALL v. RUSSELL WARD COMPANY, INCORPORATED. 
PACA Docket No. 6811. Decided June 13, 1957, 
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Petition for Reconsideration—Dismissal 


Upon reconsideration, we find that the prior order is supported by the evi- 
dence and by the law applicable thereto. 


Complainant pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended, an order was is- 
sued March 25, 1957, dismissing the complaint against respond- 
ent. A copy of this order was served upon complainant March 
29, 1957. Within the time provided in the rules of practice 
therefor, complainant filed a petition for reconsideration of this 
order. Subsequently, in a supplemental pleading entitled ‘“‘State- 
ment in Reply” complainant submitted additional arguments in 
support of the petition for reconsideration. 

Upon reconsideration of the order of March 25, 1957, we 
find that all the matters set forth in complainant’s petition and 
supplemental pleading were thoroughly analyzed and considered 
at the time of issuance of such order. In our opinion, that order 
is supported by the evidence and by law applicable thereto. Ac- 
cordingly, complainant’s petition is hereby dismissed without 
prior service upon respondent. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5071) 


L. GILLARDE SONS COMPANY v. MATHEW MERCURIO. PACA 
Docket No. 6661. Decided June 13, 1957. 


Admission of Liability—Counterclaim— 
New Agreement—Set-off 


As respondent admits the allegations in the complaint, the only questions 
in issue are those raised in the counterclaim. It is concluded that com- 
plainant has failed to sustain its burden of proving that a new agree- 
ment contained terms making respondent liable for a deficit accruing 
from freight charges. Complainant is ordered to pay to respondent the 
amount remaining after setting off respondent’s indebtedness to com- 
plainant. 
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Complainant pro se. Mr. Louis Gelbman, of Nadler and Nadler, of Youngs- 
town, Ohio, for respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed October 10, 1955, 
wherein complainant alleges that respondent has failed and re- 
fused to pay the agreed invoice price of a carload of seedless 
grapes amounting to $724.28. Complainant seeks reparation in 
this amount. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent 
October 17, 1955. A copy of the report of investigation was 
served upon complainant on that same date. In an answer filed 
December 30, 1955, respondent made a general denial of the 
allegations contained in the complaint. Respondent also filed a 
counterclaim on December 27, 1955, in which he alleges that he 
accepted on consignment from complainant two carloads of let- 
tuce; that there were deficits accruing from the sale of said 
lettuce amounting to $916.10, for which amount complainant 
has refused to reimburse respondent. 


An oral hearing was held in Youngstown, Ohio, on May 4, 
1956. Respondent was represented by counsel and Mathew Mer- 
curio, the respondent, and Margaret Evans, his bookkeeper, 
testified on behalf of respondent. Complainant was represented 
at said hearing by Louis A. Stronberg, complainant’s assistant 
treasurer. Complainant submitted its case by the depositions of 
Lawrence P. Gillarde, Jr., president-manager of complainant, 
and Robert Fitzgerald, a salesman of complainant. A brief was 
filed on behalf of complainant. 


FINDINGS OF FACT 


1. Complainant, L. Gillarde Sons Company, is a corporation 
whose address is 141 West Jackson Boulevard, Chicago, Illinois. 
At the time of the transactions involved herein, complainant 
was licensed under the act. 


2. Respondent, Mathew Mercurio, is an individual doing 
business in his own name at 201 West Front Street, Youngs- 
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town, Ohio. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. On or about September 3, 1955, in the course of inter- 
state commerce, complainant sold to respondent a carload of 
U.S. No. 1, seedless grapes at the agreed price of $1.60 per 
lug, delivered Youngstown, Ohio, and having a net invoice value 
of $724.28. Grapes meeting the specifications of contract were 
shipped to arid accepted by respondent, but respondent has failed 
and refused to pay the net invoice value thereof. 


4. On or about May 13, 1955, in the course of interstate 
commerce, complainant sold to respondent a load of lettuce 
contained in car PFE 60151, and on or about May 14, 1955, 
complainant sold to respondent another load of lettuce con- 
tained in car PFE 42230. Both cars were enroute from Cali- 
fornia at the time of sale and were diverted by complainant 
to respondent in Youngstown, Ohio. 


5. Car PFE 60151 arrived in Youngstown, Ohio, on Monday, 
May 16, 1955, at 9 p.m. The railroad notified respondent of its 
arrival on Tuesday, May 17, 1955, at 11 a.m. A Federal in- 
spection was made of the lettuce in this car on May 17, 1955, 
and said inspection certified the condition of the lettuce to be 
as follows: 


“From 4 to 80%, average approximately 25% Bacterial 
Soft Rot, mostly advanced, many in early stages, affecting 
1 to 3 outer head and/or wrapper leaves to 14% compact 
portion of head. Few affecting butt ends. From 4 to 8% 
in most samples, many none, average 3% damaged by Tip- 
burn. Remainder stock fresh and crisp, generally good 
green color.” 


6. Car PFE 42230 arrived in Youngstown, Ohio, on Friday, 
May 20, 1955, at 11 p.m. Respondent was notified of its arrival 
on Saturday, May 21, 1955, at 3 p.m. A Federal inspection was 
made of this lettuce on Monday, May 23, 1955, and certified 
the condition of said lettuce to be as follows: 


“From 17 to 50%, average approximately 30% Bacterial 
Soft Rot, mostly early, many in advanced stages, affecting 
1 to 5, mostly 1 and 2 outer head leaves to % compact por- 
tion of head. Remainder stock fresh and crisp, good green 
color.” 
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7. Respondent rejected the Jettuce in both cars and a new 
agreement was subsequently entered into by the parties, wherein 
rspondent agreed to handle said lettuce for complainant’s ac- 
count on a commission basis. 


8. Respondent sold said lettuce for complainant’s account in 
a prompt and prudent manner and sustained losses on both 
cars totaling $889.34. Complainant has failed and refused to 
reimburse respondent in this amount. 


9. There is due and owing complainant from respondent the 
amount of $724.28 on the car of grapes and there is due and 
owing respondent from complainant the amount of $889.34 on 
the lettuce in cars PFE 60151 and PFE 42230. Setting off one 
from the other, there remains due and owing respondent from 
complainant the amount of $165.06. 


10. The formal complaint was filed on October 10, 1955, 
which was within 9 months from the time the cause of action 
accrued. The counterclaim was filed on December 27, 1955, which 
was also within 9 months after the causes of action accrued. 


CONCLUSIONS 


In the complaint filed herein, it is alleged that complainant 
sold to respondent a carload of U.S. No. 1, seedless grapes at 
a net invoice price of $724.28; and that respondent accepted 
these grapes without complaint but has failed and refused to 
pay the said purchase price. At the oral hearing held in Youngs- 
town, Ohio, respondent admitted the allegations of the com- 
plaint. The only questions in issue, therefore, are those raised 
in the counterclaim filed by respondent concerning two loads 
of lettuce purchased from complainant. 


It appears that on or about May 13, 1955, during a telephone 
conversation, complainant sold respondent a load of lettuce con- 
tained in car PFE 60151. On or about May 14, 1955, complain- 
ant sold respondent another load of lettuce contained in car 
PFE 42230. Both cars were in transit from California at the 
time of sale and both were diverted to respondent at Youngs- 
town, Ohio. Car PFE 60151 arrived at destination on May 16, 
1955, at 9 p.m. The railroad notified respondent of its arrival 
on May 17, 1955, at 11 a.m. A Federal inspection was promptly 
made on May 17, 1955, and the condition of said lettuce was 
certified to be as follows: 
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“From 4 to 80%, average approximately 25% Bacterial Soft 
Rot, mostly advanced, many in early stages, affecting 1 to 
8 outer head and/or wrapper leaves to 4% compact portion 
of head. Few affecting butt ends. From 4 to 8% in most 
samples, many none, average 3% damaged by Tipburn. Re- 
mainder stock fresh and crisp, generally good green color.” 


Car PFE 42230 arrived at destination on Friday, May 20, 1955, 
at 11 p.m. and respondent was notified of its arrival on Satur- 
day, May 21, 1955, at 3 p.m. A Federal inspection was promptly 
made on Monday, May 23, 1955, and the condition of said let- 
tuce was certified to be as follows: 


“From 17 to 50%, average approximately 30% Bacterial 
Soft Rot, mostly early, many in advanced stages, affecting 
1 to 5, mostly 1 and 2 outer head leaves to 4% compact por- 
tion of head. Remainder stock fresh and crisp, good green 
color.” 


After receiving the inspection report on car PFE 60151, re- 
spondent on May 17, 1955, telephoned complainant and rejected 
the lettuce. A new agreement relating to the disposition of said 
lettuce was thereupon entered into. It is the terms of this new 
agreement which are in dispute, It is respondent’s position that 
due to the condition of the lettuce, he was reluctant to handle 
it even on a consignment basis, but complainant informed him 
that it had no place to send the lettuce and requested respondent 
to handle it. Respondent alleges that he finally agreed to handle 
the lettuce for complainant’s account on a commission basis. 
However, complainant alleges that it agreed to allow respondent 
to handle the lettuce for complainant’s account on a commission 
basis, but with the additional agreement that respondent would 
guarantee that there would be no deficit resulting from the 
freight charges. 


On arrival, the lettuce in car PFE 42230 was also rejected 
by respondent, and it is agreed that the parties entered into a 
new agreement which contained the same terms as the agree- 
ment concerning car PFE 60151, which terms are in dispute 
herein. 

Mr. Gillarde, President-Manager of complainant, states in his 
deposition that he agreed to have respondent handle the lettuce 
in the two cars for complainant’s account with the understand- 
ing that respondent would guarantee no freight deficits would 
be incurred and if such deficits did occur, respondent would be 
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liable for them. Mr. Gillarde states that the reason for such an 
agreement is because of the “deficit rule” in the freight tariff 
regulations which in effect provide that if a car of produce is 
abandoned to the carrier at destination because of decay or 
condition, the carrier will sell the produce for what it can get 
and apply the proceeds against the total freight charges and 
will then waive the balance of the charges. Mr. Gillarde avers 
that in view of this situation, if there is any doubt that freight 
charges can be realized from the sale of the produce, then it is 
better to abandon the load to the carrier and avoid adding to 
the loss of the invoice price. Mr. Gillarde states further that 
his company’s experience is that many people in the trade are 
unfamiliar with the “deficit rule’ and consequently his company 
always advises the people to whom they give consignments of 
this rule. Mr. Gillarde also states that the agreement relating 
to guaranteeing freight charges is standard procedure with his 
company. 

There is no question but that the procedure outlined by Mr. 
Gillarde is logical and good business practice. However, such an 
agreement, whereby the consignee becomes liable for any defi- 
cit arising from freight charges, is not the usual situation in a 
consignment or when selling for one’s account. Accordingly, 
terms such as these should be clearly spelled out to the consignee 
so that he may understand his liability. In the instant case, the 
respondent denies that the terms making him liable for any 
deficit arising from freight charges were a part of the new 
agreement. It is respondent’s position that complainant re- 
quested respondent to handle the produce for complainant’s ac- 
count on a commission basis and to get as much as possible for 
the lettuce. Respondent states that if he had to make such a 
guarantee he would not have agreed to handle the lettuce. 


After considering all the evidence of record, it is our opinion 
that complainant has failed to sustain its burden of proving that 
the new agreement contained terms making respondent liable 
for a deficit accruing from freight charges, and we conclude 
that the said agreement was the normal and usual arrangement 
where one sells for the account of another on a commission 
basis. 

Further contentions of complainant are that there was a fail- 
ure to keep the lettuce properly iced during the period it was 
being sold by respondent, and that respondent failed to make 





PINE eet 


4 

fe 
ft 
& 
= 
© 
a 








c+ M2 


~~ ES eS SUD a ae 








L. GILLARDE SONS CO. v. MERCURIO 617 
Cite as 16 A.D. 611 





prompt and proper disposition of said lettuce, all of which re- 
sulted in a considerable amount of said lettuce being abandoned 
or dumped. 

The lettuce in car PFE 60151 was inspected shortly after ar- 
rival on May 17, 1955. This inspection certifies that the bunkers 
in the car were full of ice. There is also in evidence an icing 
bill rendered by the railroad indicating that on May 19, 1955, 
8,000 pounds of ice were put in the car. A subsequent Federal 
inspection made on May 27, 1955, indicates that approximately 
6 inches of ice remained in the bunkers. During the period of 
May 17, 1955, to May 27, 1955, the car was being opened and 
boxes of lettuce were being removed and sold. In considering 
the question of whether or not the lettuce was kept properly 
iced, the fact that the car door was being opened repeatedly 
during the period in question seems significant since this would 
interfere with the refrigeration of the car by letting the cold 
air out and warmer air in. In such a situation, even if the 
bunkers were kept fully loaded, the temperature of the car would 
probably be considerably higher than if the car doors were kept 
closed. In addition, the amount of decay in the load is an im- 
portant factor. On May 17, 1955, the lettuce in car PFE 60151 
contained from 4 to 80%, average approximately 25%, Bacterial 
Soft Rot, mostly advanced, many in early stages. In view of 
this condition a question arises as to whether or not, after 
May 19, 1955, when the last ice was put in the car, any addi- 
tional icing expense would have been prudent. From the inspec- 
tion certificates of May 17 and May 27, 1955, showing the con- 
dition of the lettuce, it would seem that even if the bunkers were 
kept filled to capacity, there would not have been any material 
difference in the amount of lettuce ultimately abandoned. In 
view of the above considerations, we cannot conclude that the 
lettuce in car PFE 60151 was not kept properly iced. 


Respondent was notified of the arrival of car PFE 42230 on 
Saturday, May 21, 1955. The lettuce therein was promptly in- 
spected on the next business day, Monday, May 23, 1955. The 
inspection report certifies that the ice in the bunkers was ap- 
proximately two feet from the top. There is in evidence a bill 
from the railroad indicating that on May 27, 1955, 5,500 pounds 
of ice were added to the bunkers. The report of the inspection 
made on June 3, 1955, certifies that the ice in the bunkers on 
that date was approximately 3 feet from the top. Although the 
icing record of this car appears to be better than that of car 
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PFE 60151, the above considerations relating to the icing of 
car PFE 60151 are equally applicable to car PFE 42230 and 
consequently the same conclusions reached as to the icing of 
car PFE 60151 apply to car PFE 42230 also. 


The next question relates to respondent’s disposition of the 
lettuce in both cars. Of the lettuce in car PFE 60151, respondent 
sold 290 cartons for a gross amount of $353.70 and abandoned 
350 cartons to the railroad. His expenses as adduced at the 
hearing were freight, $722.41; demurrage, $24.72; ice, $10.38; 
Federal inspection made on May 27, 1955, $7.20; and 10% 
commission, $35.37, a total expense of $800.08. The loss on this 
car, therefore, amounted to $446.38. Respondent’s sales on this 
lettuce were made on May 18, 19, 20, 21, 23, 25, and 27, 1955. 


Of the lettuce in car PFE 42230, respondent sold 259 car- 
tons for a gross amount of $329.75, and 381 cartons were aban- 
doned to the railroad. His expenses, as adduced at the hearing, 
were freight, $683.52; demurrage, $30.90; Federal inspection 
made on June 3, 1955, $7.20; ice, $18.11; 10% commission, 
$32.98; a total expense of $772.71. The loss on this car there- 
fore, amounted to $442.96. Respondent’s sales on this car were 
made on May 23, 24, 25, 26, 27, 28, 31, and June 1 and 2, 1955. 

The inspection charges of May 27, 1955, and June 3, 1955, are 
considered as allowable expense because they were incidental to 
the abandoning of the lettuce remaining in each car. 


The inspections made on each car of lettuce when it arrived 
at destination were made prior to the new agreement, the 
charges were not incidental to the disposition of said lettuce 
under the new agreement and, therefore, are not allowable as 
an expense in this proceeding. 

In view of the condition of the lettuce in both cars, the fact 
that Youngstown, Ohio, is not a large market and the fact that 
the sales were consistently made up to the time the lettuce re- 
maining in the cars was abandoned, we cannot conclude that 
respondent’s conduct in selling the lettuce was negligent. Instead, 
his sales, under the circumstances, seem to have been properly 
and prudently made, and such is our conclusion. 

Complainant has also questioned whether or not the respond- 
ent had, in fact, abandoned the 350 and 269 cartons of lettuce. 
However, the final inspections made of the lettuce in both cars 
indicates that said lettuce was worthless, and it appears clear 
that this lettuce was, in fact, abandoned. 
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of fF The total loss incurred by respondent on both the above cars 
id ff} of lettuce amounted to $889.34. In view of the preceding con- 
of |} clusions, this amount is due and owing respondent from com- 


plainant. However, the amount of $724.28, the net invoice price 
of the carload of grapes sold to and accepted by respondent is 


it due and owing complainant from respondent. Setting off the 
d $724.28 due complainant from respondent and the $889.34 due 
i respondent from complainant, we find the sum of $165.06 is 
3: due and owing respondent from complainant. Complainant’s 
4, ' failure to pay this sum to respondent is a violation of section 2 
3 of the act. Accordingly, reparation in the amount of $165.06, 


with interest, should be awarded respondent from complainant. 


sf 

, ORDER 

: t Within 30 days from the date of this order, complainant 
y R shall pay to respondent, as reparation, $165.06, with interest 
n e thereon at the rate of 5 percent per annum from July 1, 1955, 
1, | until paid. 

= The facts and circumstances as set forth herein shall be pub- 
7 | lished. 

. Copies hereof shall be served upon the parties. 

» @ 

d (No. 5072) 

e 

e MENDELSON-ZELLER Co. v. BECKER FRUIT & PRODUCE Co. PACA 
g Docket No. 6937. Decided June 13, 1957. 

t Failure to Pay—Default 

t Respondent’s failure to answer the complaint constitutes an admission of 
$ the facts alleged in the complaint. 

t Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 

' cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 

- | et seq.). An informal complaint was filed May 16, 1955. The 
formal complaint was filed October 29, 1956. Complainant seeks 
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an award of reparation in the amount of $706, which is alleged 
to be the unpaid balance of the purchase price of a carload of 
lettuce sold to respondent during March 1955. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent November 20, 1956. On that same date, a copy of 
the report of investigation was served upon complainant. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent was granted an 
extension of time to December 26, 1956, to file his answer. Re- 
spondent submitted an answer for filing, which answer was 
received on January 17, 1957. Respondent was notified that the 
answer was not timely, and he subsequently filed a motion to 
reopen the default, pursuant to section 47.25(e) of the rules 
of practice, and allow the filing of his answer. This motion was 
denied May 6, 1957. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Palmer C. 
Mendelson and Edward M. Zeller, doing business as Mendelson- 
Zeller Co., whose address is 1 Drumm Street, San Francisco, 


California. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 Bos- 
ton Market Terminal, Boston, Massachusetts. At the time of 
the transaction complained of herein, respondent was licensed 
under the act. 


3. On or about March 24, 1955, in the course of interstate 
commerce, complainant sold to respondent 640 cartons of lettuce, 
U. S. No. 1 grade, 2-dozen size, contained in car PFE 6814, 
which had been shipped from Yuma, Arizona, on March 23, 
1955. The agreed purchase price was $2.10 per carton, plus 15 
cents per carton for vacuum cooling, or a total of $1,440, f.o.b. 
Yuma, Arizona. 


4. The lettuce in car PFE 6814 was Federally inspected at 
Yuma, Arizona, on March 23, 1955, and was certified to be U. S. 
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od No. 1 standard pack. Car PFE 6814 was diverted to respondent 

of Ff at Boston, Massachusetts, on March 24, 1955, and the car ar- 
; rived on or before April 1, 1955. A Federal inspection was made 

f F at Boston on April 1, 1955, and the lettuce was certified to be 

n | U. S. No. 1 grade. Respondent accepted the lettuce. 

of 5. The purchase price of the carload of lettuce is $1,440. Of 

this amount, respondent has paid only $734, leaving due and 

it § owing by respondent to complainant a balance of $706. 

. 6. The informal complaint was filed on May 16, 1955, which 

. was within 9 months after the cause of action accrued. 

f . CONCLUSIONS 

n 

The failure of respondent to file an answer to the formal 

s | complaint constitutes a waiver of oral hearing and an admission 

e - of the facts alleged in the complaint, as provided in the rules 

o | of practice (7 CFR 47.8(c) ). 

3 I Respondent’s failure to pay to complainant the balance of the 

5 - purchase price of the carload of lettuce is in violation of section 


2 of the Act. Complainant should be awarded reparation in the 
amount of $706, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $706, with interest thereon at 
the rate of 5 percent per annum from April 1, 1955, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5073) 


TERMINAL PRODUCE COMPANY v. WHITE’S PRODUCE COMPANY. 
PACA Docket No. 6988. Decided June 13, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed January 15, 1957. The 
formal complaint was filed January 31, 1957. Complainant seeks 
an award of reparation in the amount of $411.69, which is al- 
leged to be the unpaid balance of the purchase price of two 
lots of mixed fruits and vegetables sold and delivered to re- 
spondent in April 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent February 23, 1957. A copy of the report of investiga- 
tion was served upon complainant on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 
20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without fur- 
ther proceedings. 


FINDINGS OF FACT 


1. Complainant, Terminal Produce Company, is a partner- 
ship composed of Sam Kaplan and Chester Grevsky, whose ad- 
dress is 3116 Produce Row, Houston, Texas. 


2. Respondent is a partnership composed of Leonard Roy 
White and Clyde Westley White, doing business as White’s 
Produce Company, whose address is 2603 North 10th Street, 
Orange, Texas. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. During April 1956, complainant sold to respondent two 
lots of mixed fruits and vegetables consisting of corn, cabbage, 
potatoes, lemons, celery, oranges, apples, garlic, peppers, cucum- 
bers, lettuce, parsley, carrots, turnips, squash, mustard greens, 
onions, and rutabagas. The dates of sale and prices, f.o.b. Hous- 
ton, Texas, are as follows: 

Date . Total Price 


April 23, 1956 $415.11 
April 30, 1956 247.65 


$662.76 
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4. Two lots of produce meeting the specifications of the fore- 
going contracts were loaded by complainant on respondent’s 
truck and transported by respondent to Orange, Texas. 


5. The total purchase price of the two lots of commodities 
is $662.76. Respondent has paid $251.07, leaving due and owing 
by respondent to complainant the sum of $411.69. 


6. Of the commodities included in the two lots described 
above, the following items were in the course of interstate com- 
merce by reason of having been shipped into the State of Texas 
from points outside thereof: 


Items Total Price 
15 cartons oranges $ 37.50 
8 cartons lettuce 18.80 
65 sacks potatoes 382.50 
15 boxes apples 80.25 
4 cartons lemons 13.00 
1 crate celery 3.00 


Total Purchase Price $535.05 


7. The informal complaint was filed on January 15, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

The total purchase price of the two lots of mixed fruits and 
vegetables sold by complainant to respondent during April 1956, 
totaled $662.76. Part of the produce, having a contract value of 
$535.05, had moved in interstate commerce. The remainder, 
worth $127.71, had not, 

We find that respondent had paid $251.07 on the total pur- 
chase price, without specifying the items included in the sales 
to which it should be credited. It was held, in Philadelphia 
Produce Credit and Collection Burea v. Leon Tulin, 14 A.D. 74, 
that where neither the debtor nor the creditor reasonably ex- 
ercises his power to apply a payment to one of several debts, 
the law will apply the payment in a way most beneficial to the 
creditor. 

Since the Secretary has no jurisdiction over that part of the 
produce which did not move in interstate commerce, represent- 
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ing $127.71 of the total purchase price, no reparation can be 
made as to that portion of the damages sought. But applying 5 
the rule cited above and crediting the payment in the way most § 


beneficial to the complainant-creditor, we conclude that the | : 
$251.07 paid by respondent to complainant satisfied the pur- — . 
chase price of the produce not moving in interstate commerce, a . 
in the amount of $127.71. The remainder, $123.36, ($251.07 ; « 
less $127.71) should be deducted from the sum of $535.05, this a 
latter figure representing the purchase price of the commodities ~ i 
that were within the jurisdiction of the Secretary by virtue of 4 re 
having been in interstate commerce. This leaves a balance of ~— = & 
$411.69 of the total purchase price due and owing complainant © 
from respondent. Respondent’s failure to pay this amount isin [| jy 
violation of section 2 of the act, and complainant should be | ¢ 
awarded reparation in the amount of $411.69, with interest. ; 9 
a 
ORDER F 
Within 30 days from the date of this order, respondent shall d 
pay to complainant, as reparation, $411.69, with interest thereon ~ 0. 
at the rate of 5 percent per annum from May 1, 1956, until 0 
paid. tl 
The facts and circumstances set forth herein shall be pub- * 
lished. } 
Copies hereof shall be served upon the parties. 6 
9 
a 
(No. 5074) : 
HIGGINS PoTATO COMPANY v. BRAUD POTATO CHIP COMPANY. | 
PACA Docket No. 6604. Decided June 14, 1957. : 5 
é 
Breach of Warranty—Failure to Prove Market Value i 
Complainant seeks an award of reparation for the purchase price of a car- t 
load of potatoes sold to respondent. It is concluded that there was a t 
breach of warranty on the part of complainant. However, as respondent 
failed to prove the market value of the potatoes at the time it was t 
determined that the potatoes were not suitable for shipping, respondent 0 
is liable for the full purchase price less $1 nominal damages. § 


Complainant pro se. Mr. Carr T. Dowell, III, of Gramercy, Louisiana, for | 
respondent. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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oe Ff PRELIMINARY STATEMENT 
ig & ont ‘ . ‘ : 
st Of This is a reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


: . et seq.). In the formal complaint filed June 16, 1955, complain- 
" ' ant seeks an award of reparation for the purchase price of a 
7 '  carload of potatoes allegedly sold to respondent April 29, 1955. 
is ff A copy of the formal complaint and a copy of the report of 
3 | investigation prepared by the Department were served upon 
f | respondent September 8, 1955. A copy of the report of investi- 
f gation was served upon complainant on the same date. 
it | Respondent filed an answer October 12, 1955, generally deny- 
n ing the allegations of the complaint and alleging by way of 
e counterclaim that he purchased the carload of potatoes April 
29, 1955, as Minnesota Blue Tag Cobblers guaranteed to chip; 
and that prior to arrival of said potatoes he was assured by the 
Frank Kenworthy Co., broker in the sale, that if the potatoes 
1 did not chip on arrival, they would do so after several weeks 
1 of conditioning. Respondent alleges further that upon arrival 
; @ of the shipment he paid the freight and unloaded the potatoes; 


that the potatoes failed to chip in a satisfactory manner and 
were placed in storage at about 70° temperature for a period 
of time; that the potatoes never came into proper condition to 
chip; and that the potatoes were finally dumped pursuant to a 
certificate issued by the Department of Agriculture on June 
22, 1955. Respondent asks reparation in the sum of $734.70, the 
amount allegedly expended by him for freight and unloading 
charges, although it is not quite clear how this amount was 
computed. 
Complainant filed a reply to the counterclaim on December 
5, 1955, wherein it denied any liability to respondent. 
Although the amount in dispute exceeds $500, no oral hear- 
ing was requested. The issues, therefore, are determined under 
the shortened procedure in accordance with section 47.20 of 
th rules of practice. Under this procedure complainant requested 
: that its verified complaint and exhibits be considered as its 
| opening statement. Respondent requested that his verified an- 
swer and exhibits be considered as his answering statement. 


FINDINGS OF FACT 






1. Complainant is a partnership composed of George L. Hig- 
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gins and Ray L. Higgins, doing business as Higgins Potato 
Company, whose address is 111 North Fourth Street, East 
Grand Forks, Minnesota. At the time of the transaction in- 
volved herein, complainant was licensed under the act. 


2. Respondent is an individual, Wildred P. Braud, doing 
business as the Braud Potato Chip Company, whose address is 
2965 Choctaw Road, Baton Rouge, Louisiana. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On April 29, 1955, in the course of interstate commerce, 
complainant contracted to sell to respondent 400 sacks of Min- 
nesota Blue Tag Cobblers, guaranteed to chip, at $4.30 per 
sack, or $1,720 total, delivered Baton Rouge, Louisiana. At the 
time of the sale, the potatoes were on track at Louisville, Ken- 
tucky, in car FGE 50662, having been shipped from the State 
of Minnesota on or about April 8, 1955. The contract was ne- 
gotiated between the parties by Frank Kenworthy Co., broker. 


4. Car FGE 50662 was diverted to respondent at Baton 
Rouge, Louisiana, on April 29, 1955, and arrived there on May 
6, 1955. On arrival, the shipment was accepted by respondent, 
who paid freight and unloading charges of $726.40 and placed 
the potatoes in storage at a temperature of approximately 70° 
to condition them for chipping. 


5. The potatoes were not suitable for chipping at the time 
of arrival or after conditioning for approximately two weeks. 
Respondent notified the broker of that fact within a reasonable 
time. 


6. At complainant’s request, respondent shipped five bags of 
the potatoes to Elmer’s Fine Foods, New Orleans, Louisiana. 


7. On June 22, 1955, Willard T. McNabb, of the Agricultural 
Marketing Service, United States Department of Agriculture, 
issued a certificate stating that the remaining 385 sacks of po- 
tatoes had no value at that time, and the potatoes were subse- 
quently dumped. 


8. Respondent has made no payment to complainant on ac- 
count of this transaction. 


9. The formal complaint was filed on June 16, 1955, which 
was within 9 months after the cause of action accrued. The 
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counterclaim was filed on October 12, 1955, which was within 
9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The first question presented is whether the potatoes delivered 
to respondent met contract requirements. The terms of the con- 
tract are not in dispute. The contract expressly provided that 
the potatoes were guaranteed to chip. 

The record contains evidence that attempts to chip the pota- 
toes in question resulted in chips of a dark color. Willard Mc- 
Nabb, of the Agricultural Marketing Service, United States De- 
partment of Agriculture, stated in a letter dated June 27, 1955, 
and addressed to respondent, that he tested “50 pounds of the 
potatoes on June 1, 1955, and that upon slicing and cooking 
they turned a dark brown color.” Elmer’s Fine Foods, Inc., of 
New Orleans, Louisiana, purchaser of five sacks of the potatoes 
in question on or about May 23, stated that the chips made 
from the potatoes “had not been as light as they should have 
been for general acceptance on the southern market.” Added 
to respondent’s own testimony that the potatoes would not chip, 
was the statement of Dr. Julian Miller, Head of the Horticul- 
tural Research Department of Louisiana State University, who 
stated in a letter of June 17, 1955, addressed to the respondent, 
that the potatoes not only did not chip at respondent’s factory, 
but did not do so in tests at the University. Dr. Miller stated 
further that he was of the opinion that the potatoes were too 
old when received and would never have made good chips. 

Complainant argues that respondent kept the potatoes under 
extremely high temperature for too long a period of time. From 
evidence submitted relative to custom of the potato chip trade, 
it appears that complainant’s argument is unsound, and that re- 
spondent acted in a reasonable and prudent manner in attempt- 
ing to condition the potatoes for manufacture into chips. In a 
letter dated June 13, 1955, written by complainant to respond- 
ent’s attorney, complainant’s own judgment would appear to 
support respondent’s conduct, when it says: “Our experience is, 
that the older the potatoes and the warmer they are, the better 
they will chip.” 

From the evidence before us, we conclude that the potatoes 
in question were not suitable for chipping, and that the express 
warranty of the contract that they would be suitable for that 
purpose was breached. Complainant’s failure to deliver potatoes 
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meeting contract requirements was in violation of section 2 of 
the act. 


Complainant alleges in its complaint, and respondent does not 
deny, that the potatoes were accepted. But respondent, by ac- 
cepting the potatoes, did not lose his right to maintain an action 
against complainant for any breach of warranty, for it is well 
established that a buyer may accept a shipment not in con- 
formance with contract terms and thereafter sue for breach of 
warranty. A. A. Corte & Sons v. J. Lerner & Son, 14 A.D. 320. 


Complainant seems to contend, in the allegations of his com- 
plaint, that failure of respondent to test the potatoes for chip- 
ping before acceptance acted as a waiver of the warranty rela- 
tive to their chipping. We cannot agree with this view. In his 
counterclaim respondent alleges, with no denial by complainant, 
that Frank Kenworthy Co. assured him, respondent, in a tele- 
phone conversation prior to arrival of the potatoes, that “if 
they did not chip on arrival, they would after several weeks 
of conditioning.” The evidence shows that respondent tested the 
potatoes promptly after they arrived, attempted to condition 
them for chipping, and notified complainant of the breach of 
warranty within a reasonable time after it was determined that 
they were not suitable for chipping. We conclude that there was 
no waiver of the warranty that the potatoes would chip. 


The measure of damages for breach of warranty, in the ab- 
sence of special cireumstances, is the difference between the 
market value of the goods at the time of delivery to the buyer 
and the value they would have had if they had complied with 
the warranty. In the instant case, however, special circum- 
stances exist that make the general rule inapplicable. Respond- 
ent ordered potatoes guaranteed to chip; complainant shipped 
respondent potatoes guaranteed to chip. Ordinarily products 
must meet the specifications of the contract on arrival, but here 
it was necessary to condition the potatoes for approximately 
two weeks to determine their suitability for chipping. It could 
not be determined by either party whether the terms of the 
contract had been fulfilled, therefore, until such time had passed 
and such conditioning had been attempted. The true measure of 
damages in this case, then, is the difference between the mar- 
ket value of the potatoes after the attempted conditioning had 
ben completed on or about May 20, and the value the potatoes 
would have had at that time if they had answered the express 
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of warranty of the contract. The burden of proving both values 
: is on respondent. 
not | We do not know the market value on May 20, 1955, of pota- 
ac- ff toes meeting the specifications and warranties of the contract 
ion § between the parties. No evidence is offered on this point. In its 
ell FF absence we could consider that the f.o.b. purchase price plus 
yn- s freight, or $1,720, is indicative of such value. A. A. Corte & 
of & Sons v. J. Lerner & Son, 14 A.D. 320. But, we likewise do not 
20, | know the value of the potatoes actually delivered to respondent 
“. and in his possession on May 20. Such value must be shown in 
- a order for us to determine the amount of damages, if any, sus- 
~ tained as a result of the breach. It appears that respondent 
is made no attempt at any time to resell the potatoes on the open 
t market, even after he ascertained that they could not be con- 
% ditioned for chipping. Perhaps he should have done so, not only 
if to mitigate damages, but also to establish their market value 
“ at that time, although market value could have been established 
. otherwise. Respondent’s failure to prove the actual value of 
. the potatoes on May 20, 1955, leaves us no basis for measuring 
f ' an award of reparation for breach of the contract by complain- 
t | ant, even though we find there was such breach. An award of 
‘ i $1 nominal damages, in recognition of the breach, should be 


allowed. 

In accordance with the foregoing, it is concluded that re- 
spondent is liable for the full purchase price of $1,720, less 
$711.40 freight paid by respondent on receipt of the shipment, 
less 5 bags of potatoes at $4.30 per bag, released to Elmer’s 
Fine Foods, of New Orleans, less $1 nominal damages for 
breach of warranty by complainant, or $986.10. Failure of re- 
spondent to pay this amount to complainant is in violation of 
section 2 of the act. Reparation in this amount should be 
awarded, with interest, and the facts should be published. 


rear 


x. \e 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $986.10, with interest thereon 
at the rate of 5 percent per annum from June 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served on the parties. 
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(No. 5075) 


FREMONT PRODUCE Co. v. HECHT PRODUCE COMPANY. PACA 
Docket No. 6806. Decided June 18, 1957. 


Admissibility of Exhibits Offered as Evidence— 
Damages—Lack of Proof—Dismissal 


Exhibits of a party not present at the hearing may not be admitted as evi- 
dence over the objection of the opposing party. With the exhibits ex- 
cluded from consideration, no evidence remains to prove complainant’s 
claim for damages and the complaint is dismissed. 


Mr. T. C. Curry, of DeBary, Florida, for complainant. Mr. Alexander Gol- 
bus, of Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert 
A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed with the Department April 
30, 1956, it is alleged that complainant sold to respondent one 
carload consisting of 640 cartons, 2-dozen size, Royal Harvest 
Brand lettuce, for a total price of $1,056; that lettuce of the 
kind, size, brand and quality contracted for was shipped to re- 
spondent at Grand Rapids, Michigan, but that respondent failed 
and refused to accept the shipment. Complainant alleges, fur- 
ther, that the lettuce was resold for respondent’s account for 
the net sum of $342.30, and claim is made for the balance of 
$713.70 allegedly remaining due on the contract price . 

A copy of the complaint was served upon respondent by reg- 
istered mail May 17, 1956, together with a copy of the report 
of investigation made by the Department. A copy of the report 
of investigation was served upon complainant by registered 
mail May 21, 1956. Respondent filed an answer and counter- 
claim June 8, 1956. 

Respondent contends that the lettuce was purchased from 
Complainant’s agent, Joe Belson, who warranted the lettuce to 
be of a quality and grade equal to the finest lettuce being shipped 
out of California, but that in breach of said warranty, com- 
plainant shipped a carload of lettuce which was of poor quality, 
undersized, very poor appearance, with heavy marginal brown- 
ing of the outer leaves, pink butts and covered with dirt. By 
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reason of the alleged breach of warranty, respondent denies any 
liability in the transaction. Respondent also contends that the 
resale of the lettuce was improper in that it was shipped to 
New York City for resale whereas there was a ready market 
for the commodity at Chicago, Illinois. 


In the counterclaim, respondent claims damages in the amount 
of $1,250 as being the difference between the value of a carload 
of lettuce which corresponded with the warranties of sale and 
the value of the lettuce which complainant tendered for delivery 
in violation of said warranties of sale. 


An oral hearing was held at Chicago, Illinois, on November 
7, 1956. Complainant was not represented at the hearing and 
no testimony was offered in complainant’s behalf. Respondent 
was represented by counsel. Joe Belson, Nate Hecht, Harry 
Esterson and Leonard O’Day testified on behalf of respondent. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Albert L. Taix 
and Arthur K. Sconberg, doing business as Fremont Produce 
Company, whose address is P. O. Box 331, Salinas, California. 
At the time of the transaction involved in this proceeding, com- 
plainant was licensed under the act. 


2. Respondent is a partnership composed of Nathan Hecht, 
Peter Hecht, and Marvin A. Armock, doing business as Hecht 
Produce Company, whose address is 360 South Division Street, 
Grand Rapids, Michigan. At the time of the transaction in- 
volved in this proceeding, respondent was licensed under the 
act. 


3. On or about December 22, 1955, in the course of inter- 
state commerce, complainant sold to respondent one carload 
consisting of 640 cartons, 2-dozen size, Royal Harvest Brand 
lettuce, at an agreed price of $1.50 per carton, f.o.b. California, 
plus 15 cents per carton for vacuum cooling, making a total 
contract price of $1,056. 


4. On or about December 22, 1955, complainant shipped to 
respondent from El] Centro, California, car No. PFE 61030, con- 
taining 640 2-dozen size cartons of Royal Harvest Brand dry- 
pack lettuce. The lettuce was billed to respondent at Grand 
Rapids, Michigan. 
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5. The shipment arrived at Chicago, Illinois, on or about 
December 29, 1955, where it was stopped on respondent’s order 
for inspection. The lettuce was inspected by the City Perishable 
Inspection Service, a private inspection agency, which reported 
in part, as follows: 


“Fair quality and opening appearance. Level packs of fair 
weight. 40% of the heads are small. Reasonably well 
trimmed, find 30% that have ragged outer leaves. Heads 
are hard to firm, have a dull green color. The butts are red 
or rusty. Crisp brittle condition. Only occasional decay 
noted. Many heads show burn on the fringes of the outer 
leaves.” 


6. On or about December 30, 1955, respondent notified com- 
plainant by telegram that the lettuce was not of the quality 
represented and that it was, therefore, being rejected. 


7. On or about December 30, 1955, complainant notified 
respondent that the carload of lettuce would be diverted else- 
where and handled for respondent’s account. 


8. On or about January 3, 1956, the lettuce in car PFE 
61030 was examined at New York City by a Federal inspector, 
whose inspection certificate reads, in part, as follows: 


“Size: Fairly uniform. 


“Quality: Generally fairly well trimmed. Outer leaves good 
green color. Average 97% hard or firm, and 3% fairly 
firm. Grade defects average 4%, chiefly broken midribs. 


“Condition: Generally fresh and crisp. Average 4% dam- 
aged by tipburn. Less than 1% decay. 


“Grade: U. S. No. 1.” 


9. Although demand has been made, respondent has not paid 
the complainant any amount on account of this transaction. 

10. The complaint was filed on April 30, 1956, which was 
within 9 months after the cause of action allegedly accrued. 


CONCLUSIONS 


Over respondent’s objection, the presiding officer received in 
evidence for complainant exhibits numbered 1 through 4 and 
7 through 10 which were attached to the complaint, none of 
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which was identified by the testimony of any witness. In its 
brief, respondent renews its objection to the documents in ques- 
tion and asks that they be stricken from the record. Respondent 
cites Anonymous Decision, 13 A. D. 1010, and Bennett-Mount 
Company v. J. E. Nelson & Sons, 13 A. D. 137, which support 
the proposition that the receipt of exhibits in evidence without 
proper identification by the proponent thereof is erroneous. The 
first three exhibits in this case consist of a loading manifest, bill 
of lading and invoice, all of which pertain to car No. PFE 61030 
containing lettuce shipped by complainant from E] Centro, Cali- 
fornia, on December 22, 1955, and billed to respondent at Grand 
Rapids, Michigan. There would be some substance to respondent’s 
objection to the first three exhibits if respondent had denied 
the purchase of the lettuce and this evidence was necessary to 
establish a matter in dispute. However, respondent acknowl- 
edged the purchase of the lettuce in its answer and counter- 
claim and there is no real dispute regarding any of the matters 
contained in the first three exhibits. In these circumstances, 
the receipt of these documents in evidence is not prejudicial to 
respondent and it is concluded that they may remain as part 
of the record of the case to be considered along with the other 


evidence. 

A different situation exists with respect to complainant’s ex- 
hibits 4, 7, 8, 9 and 10. Exhibit 4 purports to be a diversion or- 
der issued by complainant on December 30, 1955, rediverting the 
shipment from the Hecht Produce Company at Grand Rapids, 
Michigan, to the M. G. R. Company, Inc. at New York City. 
Exhibit 7 purports to be a telegram which passed between com- 
plainant and the M. G. R. Company, Inc. Exhibit 8 purports to 
be a damage report issued by the Railroad Perishable Inspec- 
tion Agency. Exhibit 9 purports to be a paid freight bill, show- 
ing freight payment on the shipment after it arrived at New 
York City. Exhibit 10 purports to be an account of sales issued 
by the M. G. R. Company, Inc. in connection with the resale of 
this shipment of lettuce. Respondent made no admissions with 
respect to the disposition of this shipment after it was rejected 
at Chicago, and denied all allegations made by complainant 
with respect to the resale of the lettuce. In these circumstances, 
it was incumbent upon complainant to establish by competent 
evidence the disposition of the shipment after it was rejected. 
Exhibits 4 and 7 through 10 may have been valuable in proving 
the facts regarding the resale of the lettuce if they had been 








634 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 630 


properly introduced into the record through oral testimony or 
by means of depositions. Being matters in controversy, however, 
they cannot be admitted without identification where the op- 
posing party objects to their admission. Accordingly, we con- 
clude that exhibits 4 and 7 through 10 were erroneously re- 
ceived in evidence ou behalf of complainant. They are, there- 
fore, excluded from consideration in the determination of this 
case. 


With the above-mentioned exhibits excluded from considera- 
tion, no evidence remains of the disposition of the lettuce after 
it was rejected at Chicago. The report of investigation is not 
helpful in this respect, since it contains only the self-serving 
declarations of complainant’s representative regarding the facts 
in the case. It follows that complainant’s claim for damages 
must fail for lack of proof, and the complaint should be dis- 
missed. 


Respondent filed a counterclaim for damages alleged to have 
been sustained as the result of complainant’s failure to ship 
lettuce which complied with the warranties and representations 
of sale. Respondent alleges that the lettuce was represented as 
being “outstanding” or of the “finest quality being shipped from 
California,” but that the lettuce received at Chicago was, in fact, 
of fair or ordinary quality, with small heads, rust colored butts, 
marginal discoloration and ragged outer leaves. To prove the 
representations which were made at the time of the sale of 
this shipment, respondent offered the testimony of Joe Belson, 
who acted as complainant’s agent in selling the lettuce to re- 
spondent. Although Belson used the words “outstanding” and 
“Finest Quality” with respect to this lettuce after being re- 
peatedly prompted by respondent’s counsel, his unprompted testi- 
mony was that he represented this lettuce to be as good as, if 
not better than, the lettuce respondent had been purchasing 
under the Red Coach Inn and Garin-Tee brands. However, re- 
spondent offered no inspection certificates or other direct evi- 
dence from which the quality of Red Coach Inn or Garin-Tee 
brands of lettuce could be determined or compared with the 
quality of the lettuce involved in this proceeding. 


Even if full credence were given to witness Belson’s induced 
testimony that the lettuce was represented as “outstanding” 
and “the finest quality being shipped from California,” these 
words standing alone are not descriptive of any exact standard, 
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and have no special meaning in the trade. Basil Co. v. Samuel P. 
Mandell Co., 12 A. D. 1198. The best that can be said for this 
description is that the lettuce should be of reasonably good 
quality and condition. Respondent places great emphasis on 
the opinion of a private inspector who examined this lettuce 
and the opinions of other witnesses who did not see the let- 
tuce, but who heard the details of several inspection reports 
which were read to them at the hearing. These witnesses classed 
this lettuce as “fair” or “ordinary” quality, as distinguished 
from “very good” or “exceptionally good” quality. In opposition 
to these vague designations of the quality of the lettuce, we 
have the official report of a Federal inspection which was made 
of the lettuce at New York City on January 3, 1956, which was 
five days after respondent’s agents had examined the lettuce 
at Chicago. The Federal inspection shows that the lettuce still 
graded U. S. No. 1, and the other factors noted by the Federal 
inspector, which are set out in full in Finding of Fact No. 8, 
indicate that this was not inferior lettuce, either as to quality 
or condition. 


It is concluded that respondent has failed to establish any 
breach of warranty or representation in this case. Accordingly, 
the counterclaim should be dismissed. 


ORDER 
The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 5076) 


HAMILTON PRODUCE COMPANY v. M. TOPLITZKY & COMPANY, 
AN ESTATE. PACA Docket No. 7023. Decided June 18, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 












PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 635 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed March 7, 1957. Com- 
plainant seeks an award of reparation in the amount of $909.39, 
the net purchase price of one carload of potatoes allegedly sold 
and delivered to respondent in September 1956. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant April 15, 1957. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Hamilton Produce Company, is a corpora- 
tion whose address is P.O. Box 1019, Wenatchee, Washington. 


2. Respondent is M. Toplitzky & Company, an estate, of 
which Flora J. Toplitzky is administratrix, whose address is 
217 Denargo Market, Denver, Colorado. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about September 4, 1956, in the course of inter- 
state commerce, complainant sold to respondent 360 100-pound 
sacks of U. S. No. 1, 6-16 ounce Russett potatoes at $3.85 per 
sack delivered, or for the net delivered price of $909.39, to be 
shipped September 5 or 6, 1956, from the Moses Lake District 
of Washington. 


4. On or about September 6, 1956, potatoes meeting the 
specifications of the contract were shipped by complainant from 
Othello, Washington, to respondent at Denver, Colorado, in car 
ART 51478. Respondent accepted the potatoes upon their arrival 
at destination and made no complaint with reference thereto. 


5. The net purchase price of the 360 sacks of potatoes is 
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$909.39, no part of which has been paid by respondent to com- 
plainant. 


6. The formal complaint was filed on March 7, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the net 
purchase price of the 360 sacks of potatoes is in violation of 
section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $909.39, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $909.39, with interest thereon 
at the rate of 5 percent per annum from October 1, 1956, until 
paid. 

The faets and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5077) 


FRUIT Crops, INC. v. A. LEvy & J. ZENTNER Co. PACA Docket 
No. 6701. Decided June 19, 1957. 


Advances—Agreement—Dismissal 


It is concluded that the term “advances” as used in the agreement entered 
into by the parties was understood by complainant to mean all advances, 
including those in controversy. 


Mr. Leo Kolligian, of Fresno, California, for complainant. Mr. Frank J. 
McCarthy, of Dreher, McCarthy & Dreher, of San Francisco, California, 
for respondent. Mr. William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agri- 












638 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 637 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received July 29, 1955, 
and a formal complaint was filed November 10, 1955. Com- 
plainant seeks to recover the sum of $5,649.39 which it claims 
was wrongfully deducted from the sales proceeds of certain 
plum crops owned by complainant which were packed and sold 
by respondent. 


A copy of the Department’s report of investigation was 
served upon complainant by registered mail December 19, 1955. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent by registered mail 
on the same date. 


Respondent filed an answer and counterclaim February 6, 
1956. In its answer respondent alleges that all deductions from 
sales proceeds were authorized by complainant. In its counter- 
claim respondent seeks to recover the sum of $3,038 as dam- 
ages resulting from complainant’s refusal to permit respondent 
to pack and sell all the plums covered by their agreement. 


Complainant filed an answer to the counterclaim in which 
it denied having refused to permit respondent to handle the 
balance of the plums covered by their agreement, and alleged, 
inter alia, that respondent did not have available facilities for 
handling these plums. 


An oral hearing was held in San Francisco, California, on 
September 6, 1956. Both parties were represented by counsel. 


FINDINGS OF FACT 


1. Complainant, Fruit Crops, Inc., is a corporation whose ad- 
dress is P.O. Box 778, El Centro, California. At the time of 
the transaction involved herein, complainant was licensed un- 
der the Act. 


2. Respondent, A. Levy & J. Zentner Co., is a corporation 
whose address is 200 Washington Street, San Francisco, Cali- 
fornia. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On September 30, 1954, respondent and one H. A. Scherb 
entered into an agreement under the terms of which the latter 
agreed to deliver to respondent, for packing and selling on con- 
signment, the entire crop of plums, consisting of eight acres 
of the Beauty variety and ten acres of the Santa Rosa variety, 
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then growing on property known as Deer Creek Ranch in Tulare 
County, California. The agreement provided that the proceeds 
from the sale of said crop were pledged to secure any indebted- 
ness owing respondent by Scherb. 


4, At various times during the period from September 30, 
1954, to April 18, 1955, respondent advanced to Scherb the total 
sum of $5,500 to cover the cost of growing and cultivating the 
plum crop on Deer Creek Ranch. These advances were evi- 
denced by four promissory notes of different dates, which pro- 
vided for interest at the rate of 6 percent per annum. 


5. Complainant, Fruit Crops, Inc., was organized as a cor- 
poration in the Spring of 1955 and, during the period required to 
obtain State and Federal Licenses, arrangements were made 
to have the firm of Kovacevich and Scherb, a partnership com- 
posed of John Kovacevich and H. A. Scherb, purchase plum 
crops which were to be taken over later by complainant. 


6. On May 12, 1955, Scherb sold the entire crop of plums 
growing on the Deer Creek Ranch to Kovacevich and Scherb 
for the sum of $8,000. This sum had been advanced to Kovace- 
vich and Scherb by Nat Spector, one of complainant’s incorpo- 
rators. 


7. At the end of May 1955, complainant learned of the ad- 
vances made to Scherb by respondent, and complainant’s presi- 
dent, Harold L. Child, went to Cutler, California, to discuss the 
matter with respondent’s representative, Tom Gilbert. 


8. On June 6, 1955, after respondent had commenced har- 
vesting and packing the Beauty variety plums from the Deer 
Creek Ranch, Child advised Gilbert of complainant’s interest in 
the plums and agreed that the advances which respondent had 
made to Scherb could be deducted from the proceeds of the Deer 
Creek Ranch plums, and that if these were not sufficient, from 
the proceeds of other plum crops in which complainant had an 
interest. 


9. Under an agreement dated June 8, 1955, Kovacevich and 
Scherb assigned to complainant certain plum crop contracts 
which it then held, and transferred to complainant the Deer 
Creek Ranch plum crop. 


10. On June 10, 1955, complainant and respondent entered 
into a written agreement under which respondent agreed to pack 
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and sell plums owned by complainant and complainant agreed 
that respondent could deduct from sales proceeds its charges 
and advances made to Scherb. The agreement contemplated the 
shipment of the plums in interstate commerce. 


11. By June 30, 1955, respondent had completed the packing 
and selling of the complainant’s plums of the Beauty variety 
and on July 8, 1955, it mailed to complainant statements ac- 
counting for the sales proceeds. From the gross proceeds of 
$10,850.19 respondent deducted packing and selling charges in 
the amount of $3,241.13 and advances to Scherb in the amount 
of $5,649.39, and paid complainant the balance of $1,959.67. 


12. Complainant’s plums of the Santa Rosa variety, including 
those from the Deer Creek Ranch, were not handled by re- 
spondent, 


13. The formal complaint was filed on November 10, 1955, 
which was within 9 months after the alleged cause of action 
accrued. The counterclaim was filed on February 6, 1956, which 
also was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


The questions raised in this proceeding are for the most part 
factual in character. 

It is not questioned that on September 30, 1954, respondent 
and one H. A. Scherb entered into a written agreement which 
provided that the latter would deliver to the respondent for 
packing and selling on consignment the entire crop of Beauty 
plums then growing on land in Tulare County, California, which 
apparently constitutes what is known as the Deer Creek Ranch. 
The agreement itself refers to Scherb’s “entire crop of eighteen 
acres of Beauty plums.” Complainant insists that the agreement 
covered only plums of the Beauty variety. There is, however, 
ample evidence that the plums on Deer Creek Ranch consisted 
of eight acres of Beauty variety, and ten acres of the Santa 
Rosa variety. Accordingly, the agreement may be fairly inter- 
preted to cover both varieties. 


The agreement does not state, in so many words, that re- 
spondent is to make advances to Scherb to cover the cost of 
growing these plums, but it does indicate that such advances 
were contemplated. Thus reference is made to any indebtedness 
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owing by Scherb to respondent and “the proceeds of said crops 
are hereby pledged to secure said indebtedness.” And, the final 
statement in the agreement is an acknowledgment by Scherb 
that he has received a cash advance in the sum of $950. 


It is clear that respondent, during the period from September 
30, 1954, to April 18, 1955, made a number of cash advances 
to Scherb which totaled $5,500, and which were evidenced by 
four promissory notes bearing interest at the rate of 6 percent 
per annum. 


Complainant, Fruit Crops, Inc., was organized in the spring 
of 1955. In order to take advantage of what seemed to be a 
favorable market, complainant through its president, Harold 
Child, and one of its incorporators, Nat Spector, arranged to 
have the firm of Kovacevich and Scherb, a partnership composed 
of John Kovacevich and H. A. Scherb, buy a number of plum 
crops with the understanding that these crops would be taken 
over by the complainant when it beceme licensed. Funds for the 
purchase of some of these crops were furnished by Spector and 
Child. It is their position that complainant was under no obliga- 
tion to take any of these crops, and that Kovacevich and Scherb 
was in no sense a buying agent for complainant. In view of the 
other facts in this case, it is unnecessary to determine the na- 
ture of this arrangement. 


On May 12, 1955, Scherb sold the crop of plums then grow- 
ing on the Deer Creek Ranch to Kovacevich and Scherb. The 
sales contract provided for the immediate payment of $4,500 
and payment of the balance of $3,500 before the crop was har- 
vested. Spector testified that he paid the entire $8,000 to Kovace- 
vich and Scherb with his personal checks before he learned of 
the advances which respondent had made to Scherb. 


There cannot be the slightest doubt, however, that complain- 
ant had actual knowledge of these advances before it entered 
into a formal agreement with Kovacevich and Scherb on June 
8, 1955. The testimony of complainant’s own witnesses shows 
that towards the end of May 1955, Scherb informed Spector that 
some of the plums were ready for harvest, that Spector then 
sent one Sam Barnett, an employee of complainant, to respond- 
ent’s place of business to arrange for packing of these plums, 
and that while there Barnett learned of the loans to Scherb 
and relayed this information to Spector who in turn asked 
Child to look into the matter. 
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The initial meeting between Child and Gilbert occurred on or 
about June 6, 1955, at which time respondent was in the process 
of packing Beauty plums from the Deer Creek Ranch for the 
account of Scherb. There is a direct conflict in the testimony of 
Child and Gilbert as to what occurred at this meeting. Gilbert 
testified that he, Barnett, Child and Scherb were present and 
that the subject of respondent’s packing and selling the crops 
purchased by Kovacevich and Scherb was discussed, and that 
Child inquired about putting the Deer Creek Ranch plums into 
the same deal, with the account sales to be made in the name 
of Kovacevich and Scherb and Nat Spector. He also testified that 
he advised Child of the advances made to Scherb and of re- 
spondent’s agreement with him, and that Child authorized him 
to deduct the amount of these advances from the proceeds of 
the Deer Creek Ranch plums, or, if they were not sufficient, 
from the proceeds of the other crops. 


Child’s recollection of this meeting was somewhat hazy. He 
remembered Gilbert’s having told him that respondent had a 
crop mortgage on the Deer Creek Ranch as security for advances 
made to Scherb in the amount of $4,000. He did not believe there 
was any conversation at that time concerning the deduction of 
these advances. He was inclined to believe that any conversation 
of this sort took place after the parties had executed a written 
agreement on June 10th with respect to the handling of the 
plum crops acquired by complainant. At that time, Child testi- 
fied that he told Gilbert that if respondent had a crop mortgage, 
the advances to Scherb could be taken from the proceeds of the 
Deer Creek Ranch plums. He denied having authorized the de- 
duction of these advances from the proceeds of other crops, 
and insisted that when he made a statement to that effect to 
the Department’s investigator he had in mind the Santa Rosa 
plums on the Deer Creek Ranch which had not been harvested. 

Gilbert flatly denied that he told Child or anyone else that 
respondent had a crop mortgage on the Deer Creek Ranch, and 
he testified that he indicated to Child and others that the amount 
of respondent’s advances to Scherb was about $5,000. He fur- 
ther testified that in a subsequent conversation with Child, he 
agreed to furnish the account sales in the name of complainant. 


Complainant introduced into evidence a copy of its agreement 
with Kovacevich and Scherb dated June 8, 1955. The agreement 
provides for the assignment to complainant of nine separate 
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plum purchase contracts, and the transfer to complainant of 
Scherb’s Deer Creek Ranch plums. No mention is made of the 
sales contract of May 12, 1955, whereby the crop was acquired 
by Kovacevich and Scherb. It is worth noting that this agree- 
ment refers to advances made to Kovacevich and Scherb by 
complainant, and provides that the parties thereto shall share 
in the net profits from all of these crops. 


On June 10, 1955, Child and Gilbert on behalf of complainant 
and respondent, respectively, executed an agreement in the 
following form: 


“This agreement made and entered into this 10th day 
of June 1955 by and between A. Levy & J. Zentner Co. and 
Fruit Crops Incorporated. 


“A. Levy & J. Zentner Co. agrees to pack and sell plums 
owned by Fruit Crops Incorporated for cost plus $.25, cost 
to be as per cost sheet. 


“It is agreed by Fruit Crops Inc. that A. Levy & J. Zent- 
ner Co. will deduct said charges and all other advances from 
account sales.” 


According to Gilbert, the term “advances” as used in this 
agreement was intended to cover all of the advances made to 
Scherb as well as any advances made to complainant. According 
to Child, on the other hand, this term referred only to advances 
which might be made to complainant. Complainant attempted to 
show that this term is customarily used in contracts of this 
kind to mean advances for picking, packing, and selling. It is 
obvious, however, that the term has no fixed meaning. The cost 
of packing and selling the plums is clearly covered by the term 
“charges.” So the question is whether the term “advances” is 
to be confined to any advances which respondent made to com- 
plainant to cover harvesting costs, or whether it covers other 
advances, including those made to Scherb. Since the term is am- 
biguous, it is appropriate to consider the circumstances sur- 
rounding its use. 


As previously noted, complainant was well aware of the ad- 
vances made to Scherb before it entered into the agreement 
of June 8, 1955, with Kovacevich and Scherb. And, Gilbert’s 
version as to the substance of his conversations with Child and 
the sequence of events appears to be substantially correct. 


Child’s attempt to explain his stafement to the investigator 
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with respect to the crops which he had in mind serves to con- 
finm Gilbert’s testimony that Child authorized him to deduct 
advances to Scherb not only from proceeds of the Deer Creek 
Ranch plums, but also from the other crops. Likewise, Child’s 
recollection seems to have been faulty when he testified that he 
had no conversation with Gilbert as to how the advances to 
Scherb were to be handled until after the agreement of June 
10th had been executed. 


According to Child, he would not have authorized deductions 
of any advances to Scherb, if he had not been assured by Gil- 
bert that respondent had a crop mortgage on the Deer Creek 
Ranch. This is difficult to accept. In the first place, Scherb was 
no stranger either to Child or to Spector, and hence to com- 
plainant. For even assuming that Scherb and his partner Kovace- 
vich were not acting as agents for complainant in purchasing 
plum crops, their interests were closely related. This is demon- 
strated by the provisions of the written agreement of June 8, 
1955. 


Both Child and Spector testified that the volume of Santa Rosa 
plums harvested on behalf of complainant was considerably less 
than they had originally anticipated. Complainant in its formal 
complaint calls attention to the fact that it lost some $25,000 
on the transactions covered by the agreement of June 8th. Un- 
der these circumstances, it is not unreasonable to suppose that 
when Child conferred with Gilbert in the early part of June 
1955, he was confident, not only that the proceeds from the 
Deer Creek Ranch plums would be sufficient to cover respond- 
ent’s advances to Scherb, but that any differences between com- 
plainant and Scherb could be adjusted at a later date from the 
profits to be realized under the agreement of June 8th. 


As pointed out by respondent, if Child had been concerned 
with the difference between a crop mortgage and a marketing 
agreement, he would scarcely have authorized deductions from 
the proceeds of other crops, since even the lien of a crop mort- 
gage could not extend to these crops. Moreover, the fact that no 
attempt was made to determine whether respondent actually had 
a crop mortgage until after the account sales were received by 
complainant on or about July 11, 1955, is not without signifi- 
cance. By then, complainant knew that the volume of plums 
to be harvested was considerably less than had been anticipated. 
In view of these considerations, it is apparent that the agree- 
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ment of June 10th quoted above was intended to incorporate 
the previous negotiations between Child and Gilbert and that 
the term “advances” as used in this agreement was understood 
by both parties to mean all advances, including those made to 
Scherb. Accordingly, complainant is not entitled to any relief 
in this proceeding and the complaint should be dismissed. 

In its counterclaim, respondent seeks to recover damages as 
a result of complainant’s refusal to permit it to pack and sell 
its Santa Rosa plums. There is a conflict in the testimony of the 
witnesses on this question but it is unnecessary to resolve this 
conflict, since it does not appear that complainant was required 
to let respondent handle all of its plums. 

Under the agreement of June 10th, respondent agreed to pack 
and sell “plums owned by Fruit Crop Inc.” No quantity was 
specified and complainant did not agree to deliver any plums to 
respondent. According to the evidence, both parties understood 
that at least some of complainant’s plums would be sent else- 
where. 

There is no occasion to speculate as to whether, in view of 
this seeming lack of mutuality, complainant could have com- 
pelled respondent to handle any of its plums. Suffice it to say 
that complainant became subject to the terms and conditions of 
this agreement only with respect to plums handled by respond- 
ent. For this reason, the counterclaim should be dismissed. 


ORDER 


The complaint and counterclaim are hereby dismissed. 
The facts and circumstances set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 5078) 


In re LUKE W. HENSON. PACA Docket No. 6940. Decided June 
19, 1957. 


License Denied—Previous Conduct of Applicant Considered 


Respondent’s previous actions, i.e., failure to account promptly and in full, 
failure to satisfy reparation awards, engaging in business without a 
license under the act, warrant the denial of his application for a license. 
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Mr. Champe T. Broaddus, for complainant. Mr. Criss Cole, of Houston, 
Texas, for respondent. Mr. Will Rogers, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On 
December 26, 1956, Luke W. Henson applied to the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture, for a license 
under the act as a commission merchant, dealer or broker to 
engage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce. On January 8, 
1957, the Acting Chief, Regulatory Branch, Fruit and Vege- 
table Division, filed a notice to show cause why a license should 
not be denied to the respondent because of past actions of the 
character prohibited by the act while a member of a partnership 
licensed under the act, the discharge of respondent in bank- 
ruptcy within less than three years prior to the date of the 
application, and the fact that respondent engaged in transactions 
within the purview of the act without a valid and effective li- 
cense. Respondent did not file an answer. 

A hearing was held before Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, in Houston, Texas, on February 14, 1957. Respondent 
did not appear and was not represented by counsel at the hear- 
ing. Complainant was represented by Champe T. Broaddus, Of- 
fice of the General Counsel, United States Department of Agri- 
culture. After the hearing, complainant filed proposed findings 
of fact, conclusions, and order. On May 7, 1957, the hearing 
examiner filed a report containing proposed findings of fact and 
conclusions and recommending that the application for a license 
be denied. No exceptions were filed to the hearing examiner’s 
report. 


FINDINGS OF FACT 


1. Respondent, Luke W. Henson, is an individual whose ad- 
dress is 531 Preston Avenue, Houston, Texas. 


2. On July 22, 1949, License No. 122716 under the act was 
issued to City Produce Company, 601 Preston Street, Houston, 
Texas, a partnership composed of Frank Traina and respondent, 
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Luke W. Henson. This license was terminated on July 22, 1950. 


3. During the approximate period August 11, 1949, through 
February 20, 1950, City Produce Company, in the course of 
interstate commerce, purchased and accepted 18 lots of perish- 
able agricultural commodities, but failed and refused to pay 
the purchase prices thereof to the shippers of such commodities, 
as follows: 













Unpaid 








Shipper Commodity Purchase Price 
East Coast Fruit Co. tomatoes $3,193.00 
Roscoe Skipper, Inc. oranges 1,912.50 
Snively Groves, Inc. oranges 1,912.50 
A. Duda & Sons Cooperative 

Association celery 925.00 
Frazier and Wooteers* peaches 
14 lots 2,003.35 






*As assignee of 12 shippers 


4. Reparation awards under the act in uncontested proceed- 
ings were issued against City Produce Company with respect 
to its purchases of perishable agricultural commodities, as set 
forth in Finding of Fact 3, and City Produce Company failed 
to pay such awards. 


5. On July 5, 1956, respondent filed a voluntary petition in 
bankruptcy in the United States District Court for the Southern 
District of Texas, and, on the same date, was adjudicated a 
bankrupt. On October 18, 1956, respondent was discharged in 
the bankruptcy proceeding. 


6. On or about April 10, 1956, in the course of interstate 
commerce, respondent purchased one lot of watermelons and 
two lots of cucumbers from Immokalee Packing Co., Immokalee, 
Florida, and on or about March 14 and April 16, 1956, in the 
course of interstate commerce, respondent sold one lot of onions 
to G. L. McLaughlin & Company, Monroe, Louisiana. These 
transactions were within the purview of the act and were en- 
tered into by respondent while without a valid and effective 
license under the act. 






















CONCLUSIONS 
Section 4(d) of the act provides, in pertinent part, as follows: 


“... If after the hearing the Secretary finds that the appli- 
cant is unfit to engage in the business of a commission 
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merchant, dealer, or broker because the applicant... prior 
to the date of the filing of the application engaged in any 
practice of the character prohibited by this Act..., the 
Secretary may refuse to issue a license to the applicant” 
(70 Stat. 726 (1956) ). 


Section 2 of the act (7 U.S.C. 499b) makes it unlawful in or 
in connection with any transaction in interstate commerce for 
any commission merchant, dealer or broker “...to fail or refuse 
truly and correctly to account and make full payment promptly 
....” Respondent admitted, in effect, that City Produce Com- 
pany failed to make full payment for perishable agricultural 
commodities, as set forth in Finding of Fact 3. In addition, re- 
spondent has admittedly engaged in business as a commission 
merchant, dealer or broker under the act without a valid and 
effective license thereunder (see Finding of Fact 6), and has 
failed to satisfy reparation awards for which he was liable 
(see Finding of Fact 4). 


It is concluded that respondent is unfit to engage in the busi- 
ness of commission merchant, dealer or broker by reason of the 
failure of City Produce Company, while respondent was a part- 
ner therein, to make full payment for perishable agricultural 
commodities purchased in interstate commerce, respondent’s 
failure to satisfy reparation awards issued against City Pro- 
duce Company and the conducting by respondent of transactions 
within the purview of the act without a valid and effective li- 
cense as required by section 3(a) of the act (7 U.S.C. 499c(a) ). 
In re Seymour Bloom, 14 A.D. 576 (1955); In re Scoblick 
Brothers, Inc., 11 A.D. 299 (1952); Cf. In re Nostrand Poultry 
Market, Inc., 3 A.D. 274, 276 (1944). Furthermore, respondent’s 
adjudication as a bankrupt on July 5, 1956, and discharge in 
bankruptcy on October 18, 1956, in the absence of a bond, 
would also justify denial of a license to him pursuant to section 
4(e) of the act. Therefore, the application for a license must be 
denied. 


ORDER 


Respondent’s application for a license is denied. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 5079) 


In re PHIL DATTILO, B. CARL TRIPOLI, AND ANTHONY DATTILO, 
trading as PHIL DATTILO & Co. PACA Docket No. 7060. De- 
cided June 21, 1957. 


Repeated and Flagrant Violations— 
Suspension of License 


Respondent admitted the allegations of the complaint and consented to the 
issuance of an order suspending its license for 60 days. 
Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed June 17, 1957, by the 
Chief, Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that respondent repeatedly 
and flagrantly violated section 2 of the act by failing or refusing 
truly and correctly to account and make full payment promptly 
on consignment or joint account transactions and failing to 
keep proper accounts and records. 

A copy of the complaint was served upon respondent June 
17, 1957. Respondent filed an answer in which it admitted all 
the allegations of the complaint and in which each partner 
agreed and consented to the issuance, without further proceed- 
ings, of an appropriate order providing for the suspension of 
respondent’s license for a period of 60 days, such suspension 
not to become effective prior to July 15, 1957. The admission 
to the allegations of the complaint and consent to the suspen- 
sion of its license were conditioned upon the Department’s agree- 
ing to the 60-day suspension period. The Chief, Fruit and 
Vegetable Division, Agricultural Marketing Service, has recom- 
mended that an order be issued in accordance with the answer 
of respondent. 


FINDINGS OF FACT 
1. Respondent is a partnership composed of Phil Dattilo, B. 
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Carl Tripoli, and Anthony Dattilo, trading as Phil Dattilo & 
Co., whose address is 27 West Front Street, Cincinnati, Ohio. 


2. Pursuant to the licensing provisions of the act, License 
No. 94627 was issued to respondent on April 5, 1945, to trade 
as Phil Dattilo & Co. This license is presently in effect and is 
next subject to renewal on April 5, 1958. 


3. From on or about the month of June 1955 to date, the re- 
spondent, in the course of interstate commerce, received on con- 
signment and/or on joint account various shipments of perish- 
able agricultural commodities on the dates, in the cars, and from 
the shippers listed below and, after selling the said produce, did 
render false and fraudulent accountings and make underpay- 
ments to the shippers as listed below: 


Date Under- 
Shipper Rec’d Car No. Commodity payment 
. Alexander Marketing Co. 2/57 PFE 3025 green onions $ 44.85 


San Benito, Texas 
. Antle Carrots, Inc. 7/56 PFE 64358 carrots 20.04 


Watsonville, California 
. Bruce Church, Ine. 7/55 PFE 93329 cantaloups 219.18 


Salinas, California 
i 7/56 PFE 55446 lettuce 29.70 


. Bud, Inc. 4/56 RD 10308 lettuce 88.02 


Watsonville, California 
a 5/566 RD 12368 lettuce 23.17 
™ 11/56 PFE 73957 lettuce 50.40 
. Farmers Produce, Inc. 7/56 PFE 65035 lettuce 83.75 
Watsonville, California 
The Garin Company 12/55 PFE 55458 celery 19.80 


Salinas, California 
5/56 PFE 42831 lettuce 21.82 


6/56 PFE 45073 lettuce 18.54 
6/56 FGE 38880 lettuce 45.22 
The Garin Company 3/57 PFE 5031 lettuce 27.00 


Salinas, California 
. The Isaacson Company 1/56 PFE 55188 cabbage 13.78 
Chicago, Illinois 
" 7/56 PFE 97769 cantaloups 28.35 


. Kavanagh Distributing 
Co. 7/566 PFE 45282 cantaloups 22.55 


Los Angeles, California 
Max Lutz 7/56 PFE 68213 cantaloups 132.07 
McAllen, Texas 
L. T. Malone Company 4/57 RD 3026 lettuce 22.50 
Phoenix, Arizona 

. Merrill Packing Company 5/56 PFE 60256 lettuce 71.23 
Salinas, California 
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Date 
Shipper Rec'd 
Sims Distributing Co., Inc. 5/56 
Brawley, California 
. Peter A. Stolich Co., Inc. 
Salinas, California 
a 5/56 
~ 5/56 
ss 6/56 
7 7/56 
" 8/56 
. Taix, Vessey & Auker Co. 5/56 
Salinas, California 
_ 8/56 
. Wallace Fruit & Vegetable 
Company 
Edinburg, Texas 
. Wilco Produce Company 17/55 
Blythe, California 


6/55 


5/56 


6/56 
_ 7/56 
= 7/56 
- 7/56 
? 7/56 


4. From on or about the 


CFR 46.15). 


16 A.D. 649 


Car No. 
PFE 7193 


PFE 9495 


PFE 43597 
ART 36101 
PFE 176397 
PFE 61745 
PFE 44327 
PFE 7090 


PFE 65464 
ART 50825 
RD 33051 
ART 3479 
FGE 58007 
RD 16480 


RD 20592 
RD 12761 


Commodity 


lettuce 
lettuce 


lettuce 
lettuce 
lettuce 
lettuce 
lettuce 
lettuce 


cantaloups 
cantaloups 
cantaloups 
honeydews 
cantaloups 
honeydews 


cantaloups 
cantaloups 


651 










Under- 
payment 
36.45 


32.40 


10.47 
113.85 
154.80 

47.37 

10.80 

51.52 


22.50 
855.52 
94.50 
75.54 
43.65 
17.77 


35.98 
37.80 


month of June 1955 to date, re- 
spondent failed to keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions involved in its 
business, as required by section 9 of the act (7 U.S.C. 499i) and 
section 46.15 of the regulations promulgated under the act (7 


5. Each of the three partners in respondent partnership is 
responsible in whole, or in part, for the violations described in 


Findings of Fact 3 and 4, 


6. The actions of respondent, as described above, constitute 


wilful, repeated, and flagrant violations of section 2 of the act. 


CONCLUSIONS 
Section 47.26(b) of the rules of practice under the act (7 


CFR 47.26(b) ) provides as follows: 


“(b) At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding, the Secretary 
may allow the respondent to consent to an order. Upon a 
record composed of the complaint and the stipulation or 


agreement consenting to the order, the Secretary may en- 
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ter the order consented to by the respondent, which shall 
have the same force and effect as an order made after oral 
hearing.” 


Respondent filed an answer on June 20, 1957, which was 
signed by each member of the respondent partnership. In said 
answer, respondent admitted the allegations of the complaint. 
However, respondent’s admissions were conditioned upon the 
acceptance of an offer of settlement which provided for the is- 
suance of an order suspending respondent’s license for a period 
of 60 days, such order not to become effective prior to July 15, 
1957. The complainant has recommended the issuance of such 
an order. ra’ 


The violations of the act as set forth in the Findings of Fact 
are admitted by respondent and constitute wilful, repeated, and 
flagrant violations of the act. Accordingly, an order should be 
issued suspending respondent’s license for a period of 60 days, 
effective July 15, 1957. 


ORDER 
Effective July 15, 1957, the license of Phil Dattilo, B. Carl 
Tripoli, and Anthony Dattilo, copartners trading as Phil Dattilo 
& Co., is hereby suspended for a period of 60 days. 


The facts set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5080) 


MENDELSON-ZELLER Co. v. UNITED FRUIT DISTRIBUTORS. PACA 
Docket No. 7028. Decided June 21, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). The formal complaint was filed April 1, 1957. Complain- 
ant seeks an award of reparation in the amount of $602.87, the 
alleged balance of the purchase price of one carload of plums 
sold and delivered to respondent in August 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant April 22, 1957. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent April 18, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and admission of 
the facts alleged in the complaint. Notwithstanding such notice 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., is a partnership com- 
posed of Palmer C. Mendelson and Edward M. Zeller, whose ad- 
dress is 1 Drum Street, San Francisco, California. 


2. Respondent, United Fruit Distributors, is a partnership 
composed of Sam Calderone, Joe Castro, George Hantziras, and 
Allen Rose, whose address is 37 S. Water Market, Chicago, IIli- 
nois. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about August 7, 1956, in the course of interstate 
commerce, complainant sold to respondent a total of 990 crates 
of Late Santa Rosa plums, U.S. No. 1 grade, at the following 
prices, f.o.b. shipping point, plus $40 for cooling: 


97 crates at $3.00 each $ 291.00 
159 crates at 2.75 each 437.25 
569 crates at 2.75 each 1,564.75 
183 crates at 2.00 each 266.00 
82 crates at 2.00 each 64.00 

$2,623.00 
Plus Cooling 40.00 
$2,663.00 


4. Plums meeting the specifications of the contract were 
shipped from Reedley, California, in car PFE 47158 on August 
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8, 1956, and were delivered to and accepted by respondent at 
Chicago, Illinois, on August 9, 1956. Respondent made no timely 
complaint regarding the plums. 


5. The total purchase price of the carload of plums is $2,663, 
of which amount only $2,060.13 has been paid, leaving a balance 
of $602.87 due and owing complainant by respondent. 


6. The formal complaint was filed on April 1, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). , 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the carload of plums is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $602.87, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $602.87, with interest thereon 
at the rate of 5 percent per annum from September 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5081) 


PACIFIC PACKING COMPANY v. J. A. BESTEMAN COMPANY. PACA 
Docket No. 6777. Decided June 28, 1957. 


Breach of Contract—Rejection With 
Reasonable Cause—Dismissal 


It is concluded that complainant did not ship premium lettuce in accordance 
with the terms of the contract and that respondent’s rejection of the 
shipment was not without reasonable cause. 


Mr. T. C. Curry, Growers-Shippers Vegetable Association, of DeBary, Flor- 
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ida, for complainant. Mr. George Bashara, of Detroit, Michigan, for re- 
spondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed a formal complaint March 15, 1956, 
alleging that it sold to respondent one carload of Green Pacific 
brand Iceberg lettuce for a total price of $1,056; that lettuce of 
the kind, quality, brand, and size called for in the contract was 
shipped to respondent in the manner agreed upon; and that re- 
spondent rejected the shipment upon delivery without reasonable 
cause. Complainant alleges, further, that as a result of respond- 
ent’s rejection of the lettuce, the shipment was ultimately aban- 
doned to the carrier and complainant realized nothing from it. 
Complainant makes claim for the full amount of the purchase 
price. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon respond- 
ent April 16, 1956. A copy of the report of investigation was 
served upon complainant April 17, 1956. Respondent’s answer 
was filed April 26, 1956. 

Respondent admits contracting to purchase a carload of let- 
tuce from complainant on the representation that it was of ex- 
ceptionally high quality. Respondent denies that the lettuce 
shipped was of the kind and quality called for in the contract, 
in that it contained many undersize heads and many field and 
shipping point defects, such as broken ribs and tipburn. Re- 
spondent alleges that its rejection of the shipment was justified 
in the circumstances and denies being indebted to complainant 
for any amount on account of the transaction. 

An oral hearing was held at Grand Rapids, Michigan, on 
August 16, 1956. Respondent was represented by an attorney. 
John Shooks, Rollin Stoddard, James Dexter Brigham, and 
Richard Verhay testified for respondent. Briefs were filed by 
both parties. 


FINDINGS OF FACT 


1. Complainant, Pacific Packing Company, is a corporation 
whose post office address is Box 534, Salinas, California. 
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2. Respondent, J. A. Besteman Company, is a corporation 
whose address is 164 Goodrich Street, S. W., Grand Rapids, 
Michigan. At the time of the transaction involved in this pro- 
ceeding, respondent was licensed under the act. 


3. On or about September 29, 1955, in the course of inter- 
state commerce, complainant contracted to sell respondent one 
carload of Green Pacific brand, 2-dozen size, Iceberg lettuce, at 
the market price f.o.b. Salinas, California, plus 15 cents per 
carton for precooling. The lettuce was represented by complain- 
ant’s general manager as being of outstanding quality, with no 
decay, tipburn, discoloration, or broken midribs, and equal in 
quality to a particular brand of lettuce previously sold to re- 
spondent. 


4. On or about September 29, 1955, complainant shipped 
640 cartons of lettuce in car SFRD 14745 from Salinas, Cali- 
fornia, to respondent at Grand Rapids, Michigan, where it ar- 
rived on or about October 6, 1955. Complainant invoiced re- 
spondenj at $1.50 per carton, plus the pre-cooling charge, or a 
total of $1,056. 


5. The lettuce was jointly inspected on the day of arrival by 
respondent’s inspector and the Railway Perishable Inspection 
Agency. In their opinion the lettuce was ordinary in quality 
and condition. At complainant’s request, respondent ordered a 
Federal inspection which was made on October 7, 1955. The 
certificate reads in pertinent part: 


“Temperature of product: At doorway top 48 degrees, bottom 
43 degrees; one quarter length top 
50 degrees, 3rd layer 48 degrees; 
at bunker top 49 degrees F. 


“Size: Mostly fairly uniform, some irreg- 
ular sizing noted in cartons. 


“Quality: Stock is clean, fairly well trimmed. 
Wrapper leaves light to good green 
color. Average 95% hard or firm, 
5% fairly firm. Grade defects aver- 
age 4% chiefly broken midribs. 


“Condition: In most samples 1 to 5 heads per 
carton, many none, average 7% 
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damage, including 2% seriously 
damaged by Tipburn. Average 2% 
damage by tan to reddish brown 
discoloration affecting 2 to 4 head 
leaves, occurring in midrib area. 
In most samples 1 to 2 heads per 
carton, many none, average 3% de- 
cay, generally Bacterial Soft Rot in 
all stages, mostly early affecting 
compact portion of heads. Remain- 
der of stock fresh and crisp. 


“Grade: Now fails to grade U. S. No. 1 
only account decay and damage by 
Tipburn.” 


6. On or about October 6, 1955, respondent notified com- 
plainant that the shipment was rejected due to its unsatisfac- 
tory quality and condition. 


7. On or about October 7, 1955, complainant notified re- 
spondent that the shipment would be resold for respondent’s 
account. The lettuce was diverted to Cleveland, Ohio, where it 
was ultimately abandoned to the carrier. 


8. Respondent has not paid any part of the invoice price of 
the carload of lettuce. 


9. The formal complaint was filed on March 15, 1956, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


There are two principal questions involved in this proceeding, 
(1) what was the understanding of the parties, if any, with 
respect to the quality and condition of lettuce sold by com- 
plainant to respondent, and (2) was the lettuce shipped by 
complainant in substantial compliance with the contractual un- 
derstanding. 

The contract involved herein was negotiated by John Shooks, 
of S. B. Davis & Co., a produce broker at Grand Rapids, Michi- 
gan, between Harvey A. Willrodt, general manager of com- 
plainant, and respondent’s buyer, Richard Verhay. On or about 
September 27, 1955, Willrodt telephoned Shooks and said that 
he anticipated having available for sale in the next 2 or 3 days 
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an exceptionally outstanding lot of lettuce which would be 
packed under a new label, “Green Pacific,” and he was inter- 
ested in selling some in the Grand Rapids market. According 
to Shooks, Willrodt represented that this lettuce would be the 
very finest packed by complainant; that it would satisfy the 
most. discriminating customers regardless of their desires; and 
that the lettuce would be comparable in every respect to a par- 
ticular brand of premium quality lettuce previously sold by 
Willrodt, while in the employ of another shipper, to complainant 
and other buyers. Shooks also testified that he asked Willrodt 
if the lettuce was free of defects such as cracked ribs, decay, 
tipburn, and discoloration from any cause, and that Willrodt 
replied it was. Shooks then told Willrodt that respondent was 
the best possibility for volume sales of premium quality lettuce 
in the Grand Rapids market and that he would contact respond- 
ent concerning the purchase of the lettuce. Shooks then tele- 
phoned Richard Verhay and informed him of the representa- 
tione made by Willrodt. On or about September 29, Willrodt 
telephoned Shooks and said the lettuce was available. At the 
request of Verhay, Shooks contracted to buy one carload for 
respondent at the market price. 


Complainant contends in its brief that the only representa- 
tions made by complainant with respect to the lettuce were the 
brand and the size and that if Willrodt had represented the let- 
tuce to be “premium lettuce” such term would have been put in 
the broker’s memorandum of sale. Complainant further con- 
tends that the term “premium lettuce” imparts no definite 
meaning, and is not a term generally used and understood in 
the produce industry. 

A broker’s memorandum of sale is evidence only of the terms 
of sale agreed upon by the buyer and seller, and it is not con- 
clusive. Ernest E. Fadler Company v. Weiner & Miller, 8 A.D. 
178. Shooks testified that when he put in the memorandum of 
sale the brand name “Green Pacific”, he intended that term to 
specify the quality of lettuce represented by Willrodt. This ex- 
planation seems reasonable under the circumstances of this case. 
Complainant did not offer in evidence either the oral or deposi- 
tion testimony of Willrodt. It is concluded that Willrodt made 
the various representations concerning the lettuce as testified 
to by Shooks and that respondent purchased the carload of 
lettuce relying on such representations. 
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The remaining question is whether the lettuce shipped by 
complainant in car SFRD 14745 was as represented by Willrodt. 
No evidence was offered by complainant as to the quality or 
condition of the lettuce when shipped. On the day of arrival, 
October 6, 1955, Rollin Stoddard, respondent’s inspector, made 
a joint inspection of the carload with James D. Brigham, an 
inspector for the Railway Inspection Agency. The RPIA in- 
spection report reads as follows: 


“HEAD LETTUCE — ‘Iceberg’ Variety — ‘Green Pacific 
Brand’—Packs are full and tight—Fairly uniform sizing 
except 12 to 15% of heads are small for size packed—Good, 
some only fair quality and color—5% of heads have 1 to 
3 inner midribs showing reddish discoloration 1 to 4 inches 
up from butts—0 to 8%, average 4% Tip Burn Injury 1 
to 4 leaves deep over an area of 2 to 4 inches—Only fairly 
well trimmed—10 to 15% of heads ribby and/or irregular 
shapped—Otherwise clean, fresh, crisp and mature—Heads 
firm to hard, some fairly firm and 6 to 8% soft and puffy— 
Sound to 16%, average 5% advanced, some early stage 
Slimy Breakdown secondary to reddish discolored midribs, 
some Tip Burn injury—Practically all of decay found in 
‘A’ end of car indicative of two different lots of Lettuce in 


car— 
Stoddard, Brigham, and Verhay, who also inspected the let- 
tuce, all testified that “premium quality” is a well known term 
in the trade meaning lettuce of the highest quality and that 
the lettuce in car SFRD 14745 was not premium quality be- 
cause of the defects found on arrival, but was only average or 
ordinary quality. Stoddard testified that tipburn is a disease of 
field origin which does not develop in transit and that rib blight 
is also caused in the field, the lettuce being left too long in the 
field before cutting. He also testified that broken ribs occur at 
shipping point and that the 3 percent he found in this car 
would not be excessive for U. S. No. 1 lettuce but was for 
premium quality. Verhay testified that in October 1955 he was 
receiving premium lettuce from California. 


Complainant contends in its brief that the top and bottom 
temperatures in the load as disclosed by the Federal inspection 
certificate were too high, and that this was probably caused 
by one belt being off one fan as disclosed by the Federal certifi- 
cate. Stoddard and Brigham testified that the temperatures were 
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44 degrees at the top and bottom of the load when they inspected 
it on the previous day, and that such temperatures were normal. 

On the basis of the evidence submitted, it is concluded that 
the lettuce was not as represented by Willrodt because of de- 
fects present when the lettuce was shipped and, therefore, re- 
spondent’s rejection was not without reasonable cause. Accord- 
ingly, the complaint should be dismissed. 




























ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 






(No. 5082) 


RALA SINGH FARMS v. AMERICAN FRUIT & PRODUCE Co. PACA 
Docket No. 6781. Decided June 28, 1957. 


Suitable Shipping Condition—Rejection With 
Reasonable Cause—Dismissal 


The produce failed to comply with contract specifications and, therefore, re- 
spondent’s rejection was with reasonable cause. 





Mr. Joseph B. Miller, of Phoenix, Arizona, for complainant. Mr. Harold 
Taft King, of Denver, Colorado, for respondent. Mr. John C. Chernaus- 
kas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed January 30, 1956. Com- 
plainant seeks reparation in the amount of $853.10, which is 
alleged to be the purchase price of a load of watermelons sold 
and delivered to respondent. 

The formal complaint and the Department’s report of in- 
vestigation were served upon respondent April 16, 1956. The 
report of investigation was served upon complainant April 17, 
1956. 

Respondent filed an answer May 3, 1956, in which he generally 
denied liability. Respondent alleges that said watermelons were 
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not in suitable shipping condition when shipped and that the 
standard broker’s memorandum of sale failed to state a material 
term of the contract. 

A hearing was held in Denver, Colorado, on August 6, 1956. 
Both complainant and respondent were represented by counsel. 
Rala Singh, O. L. Webber, and Joseph B. Miller testified on be- 
half of complainant. John Lossaso, L. J. Love, George Arpin, 
Harold E. Holloway, Wesley Ranch, and Pasquale Vendegna 
testified on behalf of respondent. Briefs were filed by both par- 
ties. 


FINDINGS OF FACT 


1. Complainant, Rala Singh, is an individual doing business 
as Rala Singh Farms, whose address is 404 South 4th Street, 
Phoenix, Arizona. 


2. Respondent, John Lossaso, is an individual doing busi- 
ness as American Fruit & Produce Co., whose address is Denver, 
Colorado. At the time of the transaction involved herein,’ re- 
spondent was licensed under the act. 


3. On or about July 1, 1955, in the course of interstate com- 
merce, complainant sold to respondent 34,124 pounds of water- 
melons, first class quality, stickered, good cutters, 21-pound 
average. The agreed purchase price was the market price in the 
Phoenix, Arizona, area on day of shipment, f.o.b. Phoenix, 
Arizona. The market price on the day of shipment was $50 a 
ton. The contract was negotiated by the Arpin Brokerage 
Company of Denver, Colorado. 


4. Complainant shipped 34,124 pounds of watermelons from 
Glendale, Arizona, to respondent in Denver, Colorado, on July 
3, 1955. The watermelons arrived at destination on July 5, 1955, 
and they were federally inspected on July 6, 1955. The inspec- 
tion report certified to the following: 


“Quality: Stock mature, clean, mostly well, some fairly 
well formed. Rind good green color; flesh mostly good red 
color. (See Condition). Grade defects within tolerance. 
“Condition: Firm and generally bright appearance. Aver- 
age 75% with flesh mealy and broken down around seed 
cavity, having a slick insipid flavor, many of which are a 
reddish orange color. No decay.” 


The watermelons were rejected by respondent. 
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5. On receiving notice of the complaints of respondent, com- 
plainant sent Mr. O. L. Webber to Denver to ascertain the 
quality of the watermelons. Mr. Webber ultimately arranged 
for the disposal of the watermelons. 


6. The formal complaint was filed on January 30, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The primary issue involved in this proceeding is whether or 
not the watermelons herein complied with the specifications and 
warranties of the contract. It is respondent’s contention that 
the watermelons failed to meet contract specifications in that 
they were not in suitable shipping condition when shipped. In 
support of respondent’s contention, John Lossaso testified that 
upon arrival of the melons, he personally cut three or four 
melons and noticed that all of them had a reddish-orange color 
and some, in his words, “had the color of the rainbow”; that 
the melons were overripe with the flesh mealy and broken down 
around the seed cavity, and that the majority of them had a 
slick, insipid taste and others were tasteless. He testified that 
he immediately arranged for a Federal inspection, which in- 
spection was made on July 6, 1955. The results of that inspec- 
tion are set forth in Finding of Fact No. 4 and appear to sup- 
port Lossaso’s observations. In addition, respondent offered the 
testimony of L. J. Love, the truckdriver who transported the 
watermelons from shipping point to destination. Love testified 
that at the time of loading, he complained to O. L. Webber, who 
was harvesting the watermelons for complainant, about the 
watermelons but that the latter insisted on loading. Webber 
testified that a complaint was made but that he does not recall 
who made it or with what the complaint was concerned. George 
Arpin, the broker who handled the transaction, also testified 
to the effect that he examined the watermelons after they ar- 
rived at destination and that they were not of first quality. Mr. 
Arpin’s testimony generally supported the testimony of re- 
spondent’s other witnesses. 



































Complainant contends that the melons were all first class 
quality. Complainant submitted evidence indicating that there 
was constant supervision in the fields and in the loading to 
check the quality of the melons. Webber, who was under con- 
tract with complainant to harvest the crop, testified that during 
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the harvesting and loading of the melons, he periodically cut 
melons to check on their quality and that the melons were all 
good cutters and had a good reddish color and good flavor. In 
further support of its contention that the melons were of good 
quality, complainant has submitted in evidence an inspection 
certificate issued by the State of Arizona Fruit & Vegetable 
Standardization Service. This certificate was issued pursuant 
to the Arizona Fruit & Vegetable Standardization Act and certi- 
fies that the watermelons met those minimum State standards 
of quality and condition necessary for a shipment going out of 
State. It does not describe the actual quality or condition of the 
melons. The standards of quality and condition are set forth in 
a regulation issued pursuant to the above act by the Super- 
visor of the State Inspection Service. Testimony at the hearing 
indicates that this is the only regulation in the State relating 
to quality or condition of watermelons. A review of this regula- 
tion reveals that it is written in general terms and it does not 
aid us in determining the actual quality or condition of the 
watermelons at the time of shipment. 


The contract required the watermelons to be first class quality, 
stickered, good cutters and around 21-pound average. Although 
the meaning of the term “first class quality” is not entirely 
clear, it is evident that the contract required at least water- 
melons of good merchantable quality. 


The quality and condition of the melons at destination were 
described in the Federal inspection certificate as: 


“Quality: Stock mature, clean, mostly well, some fairly 
well formed. Rind good green color; flesh mostly good red 
color. (See condition). Grade defects within tolerance. 
“Condition: Firm and generally bright appearance. Average 
75% with flesh mealy and broken down around seed cavity, 
having a slick insipid flavor, many of which are a reddish 
orange color. No decay.” 


Mr. Arpin, the broker who negotiated the contract, testified 
that melons of this description did not meet the contract re- 
quirement of “first class quality” and that the melons were not 
“good cutters.” The watermelons were shipped on July 3, 1955, 
and arrived at destination on July 5, 1955, two days later. They 
were inspected on July 6, 1955. The evidence of record reveals 
that the watermelons were shipped under normal transportation 
service and conditions; however, when they arrived at destina- 
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tion two days later, they were in the condition described in the 
Federal inspection report recited above. We find it difficult to 
conceive that two days after shipment, watermelons of the 
quality specified in the contract, shipped under normal transpor- 
tation service and conditions, would be in the condition described 
in the inspection report. Watermelons, properly shipped, would 
not deteriorate to this condition in such short time. Accordingly, 
we must conclude that the watermelons were not in suitable 
shipping condition when shipped and, therefore, respondent’s 
rejection was not without reasonable cause. 


In view of the above conclusions, the complaint should be 
dismissed. 


ORDER 


The complaint herein is hereby dismissed. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5083) 


PACA Docket No. 6836. Dismissed June 21, 1957, by Thomas J. 
Flavin, Judicial Officer. 








